THE 


AMERICAN JOURNAL 


OF 


INTERNATIONAL LAW 


VOLUME 53 


1959 


PUBLISHED BY 


THe AMERICAN SociETY OF INTERNATIONAL LAW 
(Incorporated by Act of Congress, Sept. 20, 1950) 


PuBLICATION OFFICE: EXECUTIVE AND EpITorIAL OFFICE: 
LANCASTER PRESS, INC. 1826 JEFFERSON PLACE, N.W. 
LANCASTER, Pa. WasHINGTON 6, D. C. 


Copyright © 1959 by The American Society of International Law 


| 
|_| 
; 
SINTER GENTES 
JUS ET PAX | 
DED 
| 


BOARD OF 


EDITORS 


Editor-in-Chief 


HERBERT W. Briaas, 


RicHarp R. Baxter 
Harvard Law School 


W. BisuHop, JR. 
University of Michigan Law School 
Harpy C. 
University of Virginia 
ALWYN V. FREEMAN 
New York, N. Y. 
LEo Gross 
Fletcher School of Law and Diplomacy 
JOHN N. Hazarp 
Columbia University 
JaMEs NEviNs HypDE 
New York, N. Y. 
Puiuir C. Jessup 
Columbia University Law School 


Honorary 
Puitie MARSHALL Brown 
Washington, D. C. 
C. DENNIS 
Richmond, Indiana 


Epwin D. Dickinson 
St. Helena, California 


CHARLES G. Fenwick 
Washington, D. C. 

Mantey O. Hupson 
Harvard University 


Hans KELSEN 
University of California 


Cornell University 


J. LIssITzyNn 
Columbia University 
Brunson MacCHESNEY 
Northwestern University Law School 
Myres S. McDovueau 
Yale Law School 
Covey T. OLIVER 
University of Pennsylvania 
Oscar SCHACHTER 
New York, N. Y. 
Louis B. Soun 
Harvard Law School 
Rospert R. WILson 
Duke University 


RicHarp YOUNG 


Van Hornesville, N. Y. 


Editors 


Joser L. Kunz 
University of Toledo 


PiTMAN B. PoTTer 
American University 
EpGAR TURLINGTON * 
Washington, D. C. 

JoHn B. WHITTON 
Princeton University 

LEsTER H. Woo.LsEy 
Washington, D. C. 


Quincy WRIGHT 
University of Virginia 


Secretary of the Board of Editors 
EvLeaNor H. FIncH 


The object of The American Society of International Law is to foster the study of 
international law and to promote the establishment and maintenance of international 


relations on the basis of law and justice. 
societies in this and other countries. 


For this purpose it co-operates with similar 


The views expressed in the articles, editorial comments, book reviews and notes, and 
other contributions which appear in the JouRNAL are those of the individual authors and 
are not to be taken as representing the views of the Board of Editors or of The American 


Society of International Law. 


The JOURNAL is supplied to all members of The American Society of International Law 


without extra charge (except as indicated below). 


The annual subscription to non- 


members of the Society is $7.50 per annum. Annual members and subscribers re- 
siding in foreign countries outside the domestic postal area pay one dollar extra per 


annum for foreign postage; Canada fifty cents extra. 


Single copies of the JOURNAL, 


including available back numbers, will be supplied at $2.50 per copy. 


Applications for membership in the Society, correspondence with reference to the 
JOURNAL, and manuscripts should be sent to the Executive Secretary, 1826 Jefferson 


Place, N.W., Washington 6, D. C. 


Books for review and correspondence in connection therewith should be sent to Dr. 
Leo Gross, Book Review Editor, Fletcher School of Law and Diplomacy, Medford, Mass. 


* Deceased September 27, 1959. 


AMERICAN JOURNAL OF INTERNATIONAL LAW 


VOL. 53 CONTENTS 1959 


[No. 1, January, 1959, pp. 1-300; No. 2, April, 1959, pp. 301-546; 
No. 3, July, 1959, pp. 547-774; No. 4, October, 1959, pp. 775-1047] 


PAGE 
THE IDENTIFICATION AND APPRAISAL OF DIVERSE SYSTEMS OF PuBLIC ORDER. Myres 
THE ROLE OF ADJUDICATION IN INTERNATIONAL RIVER DISPUTES. THE LAKE 
LANoux Case. John G. Laylin and Rinaldo L. Bianchi .............0.0005: 30 
THE USE oF WATERS OF INTERNATIONAL DRAINAGE BASINS UNDER CUSTOMARY 
INTERNATIONAL Law. William L. Griffin ..... 50 
ELECTION PROCEDURE IN THE UNITED NATIONS. Aleksander W. Rudzinski ........ 81 
THE UNITED STATES AND THE INTERNATIONAL CourT oF Justice. Herbert W. 
THE THIRTY-SEVENTH YEAR OF THE WORLD Court. Manley O. Hudson .......... 319 
VOTING IN THE UNITED NATIONS GENERAL ASSEMBLY. Ernest L. Kerley ......... 324 
INTERPRETATION BY INTERNATIONAL ORGANIZATIONS OF THEIR BASIC INSTRUMENTS. 
PROTECTION OF PRIVATE FOREIGN INVESTMENT BY MULTILATERAL CONVENTION. 
INTERHANDEL: THE CourT’s JUDGMENT OF MARCH 21, 1959, ON THE PRELIMINARY 
OBJECTIONS OF THE UNITED STATES. Herbert W. Briggs ............002005- 547 
GENEVA CONFERENCE ON THE LAW OF THE SEA AND THE RIGHT OF INNOCENT PAs- 
SAGE THROUGH THE GULF OF AQABA. Leo Gross .......ccccccccccsccccccvce 564 
DISCOVERY BY INTERVENTION: THE RIGHT OF A STATE TO SEIZE EvIDENCE LOCATED 
WITHIN THE TERRITORY OF THE RESPONDENT STATE. Neasim Hasan Shah ..... 595 
THE Postwar ALLIANCES OF POLAND AND THE UNITED NATIONS CHARTER. 
THE ISRAELI-SOVIET ARBITRATION. Martin Domke 787 
THE UNITED NATIONS ARBITRATION CONVENTION AND UNITED STATES POLicy. 
THe Act or STaTe DocTRINE. Michael Zander 826 
GENERAL PRINCIPLES OF LAW AS APPLIED BY THE CONCILIATION COMMISSIONS 
ESTABLISHED UNDER THE PEACE TREATY WITH ITALY OF 1947. Ignaz Seidl- 
EDITORIAL COMMENT: 
United States Intervention in the Lebanon. Quincy Wright ...............4.4. 112 
The American Position on Outer Space and Antarctica. O. J. Lissitzyn ........ 126 
The 1956 Draft Rules of the International Committee of the Red Cross at the 
The Systematic Problem of the Science of International Law. Josef L. Kunz .. 379 
Standardization of Choice-of-Law Rules for International Contracts. Covey T. 
The Commonwealth as Symbol and as Instrument. Robert R. Wilson .......... 392 
The Act of State Doctrine and the Rule of Law. James N. Hyde ............. 635 
Non-Belligerent’s Right to Compensation for Internment of Foreign Military 


| 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 
PAGE 
Obstacles and Alternatives to International Law. Pitman B. Potter .......... 647 
Intervention and the Inter-American Rule of Law. C. G. Fenwick ............ 873 


NOTES AND COMMENTS: 
Dual Nationals and the Doctrine of Dominant Nationality. Zvonko R. Rode ... 13 


The Rule of the Nationality of Claimant, Due Process of Law and the United 


53rd Annual Meeting of the Society. Eleanor H. Finch ..........00eeeeeeees 151 
Eleventh Conference of the Inter-American Bar Association. Eleanor H. Finch 152 
Hague Academy of International Law. 30th Session. Eleanor H. Finch ...... 152 
Harvard Summer Program for Lawyers. B. B. B. ... 154 
Department of State Senior Officer Course. EF. H. 154 
53rd Annual Meeting of the Society. Eleanor H. Finch ..........000eeeeeeees 396 
United Nations Consideration of the Status of Outer Space. Howard J. 

Bearing of International Air Navigation Conventions on the Use of Outer Space. 

Legal Status of the Gulf of Aqaba. Alexander Melamid .............-0eeeeee 412 
United Nations Conference on International Commercial Arbitration. Martin 

47th Conference of the Inter-Parliamentary Union. C. G. Fenwick ............ 426 
International Aspect of the Recent Yugoslav Nationalization Law. Branko 

International Rules of Judicial Procedure. Eleanor H. Finch ...........2.+5+ 432 
In Memoriam: Norman Dwight Harris. Kenneth Colegrove .............+0++: 434 
New Report of the Inter-American Juridical Committee on Revision of the 

53rd Annual Meeting of the American Society of International Law. Eleanor H. 

Regional and Local Meetings of the Society. EH. H. F. 666 
1960 Conference of the International Bar Association. EF. H. F. .............. 669 
Department of State Training on the United Nations. B. B. B. ............+.. 670 
The United Nations Ad Hoc Committee on the Peaceful Uses of Outer Space. 

Soviet Treaty Practice on Commercial Arbitration since 1940. Peter Benjamin 882 
The British Institute of International and Comparative Law. E£. H. F......... 893 
The Society ’s New Quarters. Ralph G. Albrecht 894 
Institute on Legal Aspects of the European Community. FZ. H. F. ............ 89-4 

CONTEMPORARY PRACTICE OF THE UNITED STATES RELATING TO INTERNATIONAL Law. 

JUDICIAL DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL Law. Brunson 
RECENT SIGNIFICANT GERMAN DEcISIONS. M. Magdalena Schoch ............ 456, 687 


PERIODICAL LITERATURE OF INTERNATIONAL Law. Eleanor H. Finch 222, 509, 755, 1002 


| 


CONTENTS OF VOLUME 53 


OFFICIAL DOCUMENTS: 


UniTep Nations. Report of International Law Commission Covering the Work 


CONVENTION ON THE INTERGOVERNMENTAL MARITIME CONSULTATIVE ORGANIZA- 


INTERNATIONAL CONVENTION ON CERTAIN RULES CONCERNING CIVIL JURISDICTION 
IN MATTERS OF COLLISION. Brussels, May 10, 1952 .......ccceccccececceces 


INTERNATIONAL CONVENTION FOR THE UNIFICATION OF CERTAIN RULES RELATING 
TO PENAL JURISDICTION IN MATTERS OF COLLISION OR OTHER INCIDENTS OF 


INTERNATIONAL CONVENTION RELATING TO THE ARREST OF SEA-GOING SHIPS. 


JAPAN-UNION OF SovIET SOCIALIST REPUBLICS: 


Convention concerning the High Seas Fisheries of the Northwest Pacific Ocean. 


Agreement for Co-operation for the Rescue of Persons in Distress at Sea. 


ORGANIZATION FOR EUROPEAN EcoNnoMIc Co-OPERATION: 
Statute of the European Nuclear Energy Agency. Paris, December 20, 1957 


Convention on the Establishment of a Security Control in the Field of Nuclear 
Protocol on the Tribunal Established by the Convention. Paris, December 20, 


Convention on the Constitution of the European Company for the Chemical 
Processing of Irradiated Fuels (EvurocHEemic). Paris, December .20, 1957 


Statute of the European Company for the Chemical Processing of Irradiated 
Fuels (EUROCHEMIC). Paris, December 20, 1957 ....cccccccccsccvccvcece 


Vv 


PAGE 


230 


1018 


1027 


1030 


536 

763 
768 
771 
ero 

1048 


| 
| 


AMERICAN JOURNAL OF INTERNATIONAL LAW 


VOL. 53 January, 1959 NO. 1 
CONTENTS 
PAGE 
THE IDENTIFICATION AND APPRAISAL OF DIVERSE SYSTEMS OF PUBLIC ORDER. 
Myres 8. McDougal and Harold D. Lasswell 1 
THE ROLE OF ADJUDICATION iN INTERNATIONAL RIvER DispuTES. THE LAKE 
Lanoux Case. John G. Laylin and Rinaldo L. Bianchi ................... 30 
THE Use oF WATERS OF INTERNATIONAL DRAINAGE BASINS UNDER CUSTOMARY 
ELECTION PROCEDURE IN THE UNITED NATIONS. Aleksander W. Rudzinski ........ 81 
EDITORIAL COMMENT: 
United States Intervention in the Lebanon. Quincy Wright ................ 112 
The American Position on Outer Space and Antarctica. O. J. Lissiteyn ..... 126 
The 1956 Draft Rules of the International Committee of the Red Cross at the 
NoTEs AND COMMENTS: 
Dual Nationals and the Doctrine of Dominant Nationality. Zvonko R. Rode .. 139 
The Rule of the Nationality of Claimant, Due Process of Law and the United 
53rd Annual Meeting of the Society. Eleanor H. Finch ..............00055 151 
Eleventh Conference of the Inter-American Bar Association. Eleanor H. Finch 152 
Hague Academy of International Law. Eleanor H. Finch .................. 152 
Harvard Summer Program for Lawyers. B. BR. B. 154 
Department of State Senior Officer Course. H. H. F. 154 
JUDICIAL DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW. Brunson 
BooK REVIEWS AND NOTES: 
Ulloa, Derecho Internacional Piblico, Vols. I and II (4th ed.), 196; Schwarzen- 
berger, International Law, Vol. 1 (3rd ed.), 197; Sereni, Diritto Internazionale, 
Vol. II, 199; Krylov, Mezhdunarodnyi Sud Organizatsii Ob’edinennykh Natsii, 
201; Koretsky, ‘‘Obshchiye Printsipy Prava’’ v Mezhdunarodnom Prave, 202; 
Clark and Sohn, World Peace through World Law, 203; Malintoppi, Le Raccom- 
andazioni Internazionali, 206; Draper, The Red Cross Conventions, 208; 
Foighel, Nationalization: A Study in the Protection of Alien Property in Inter- 
national Law, 209; Battaglini, La Protezione Diplomatica delle Societa, 211; 
Papandreou, La Situation Juridique des Pécheries Sédentaires en Haute-Mer, 
212; Asher and others, The United Nations and Economic and Social Co- 
operation, 212; Castafieda, Mexico and the United Nations, 213; Wigny, Un 
Témoignage sur la Communauté des Six, 214; Domke (ed.), International 
Trade Arbitration, 216; Dupuy, Le Nouveau Panaméricanisme: L’Evolution du 
Systéme Inter-Américain vers le Fédéralisme, 218; Cattell, Soviet Diplomacy 
and the Spanish Civil War, 218. 

PERIODICAL LITERATURE OF INTERNATIONAL LAW. Eleanor H. Finch ............. 222 
OFFICIAL DOCUMENTS 

Unirep Nations. Report of International Law Commission Covering the Work of 
Its Tenth Session, April 26—July 4, 1958 230 


| 7 
| 


BOARD OF EDITORS 


Editor-in-Chief 
Hersert W. Briaes, Cornell University 


RicuarpD R. BAXTER Puitie C. JESsuP 
Harvard Law School Columbia University Law School 
WILLIAM W. BisHop, JR. OLIVER J. LissITzYN 
University of Michigan Law School Columbia University 
Harpy C. DILLARD BruNsON MacCHESNEY 
University of Virginia Northwestern University Law School 
ALWYN V. FREEMAN Myres 8. McDovueau 
New York, N. Y. Yale Law School 
LEo Gross Covey T. OLIVER 
Fletcher School of Law and Diplomacy University of Pennsylvania 
N. Hazarp Louis B. Soun 
Columbia University Harvard Law School 
JAMES NEvins HyDE Rosert R. WILson 
New York, N. Y. Duke University 


RicHarp YOUNG 
Van Hornesville, N. Y. 


Honorary Editors 


MaRSHALL BROWN Joser L. Kunz 
Washington, D. C. University of Toledo 
Wiuuiam C. DENNIS PiTMAN B. Porrer 
Richmond, Indiana American University 
Epwin D. DIcKINSON TURLINGTON 
Berkeley, California Washington, D. C. 
CHarLes G, FENWICK Joun B. WHITTON 
Washington, D. C. Princeton University 
Man.ey O. Hupson Lester H. WooLsEY 
Harvard University Washington, D. C. 
Hans KELSEN Quincy WRIGHT 
University of California University of Virginia 


Secretary of the Board of Editors 
Eveanor H. 


The object of The American Society of International Law is to foster the study of 
international law and to promote the establishment and maintenance of international 
relations on the basis of law and justice. For this purpose it coéperates with similar 
societies in this and other countries. 

The views expressed in the articles, editorial comments, book reviews and notes, and 
other contributions which appear in the JouRNAL are those of the individual authors and 
are not to be taken as representing the views of the Board of Editors or of The American 
Society of International Law. 

The JouRNAL is supplied to all members of The American Society of International Law 
without extra charge (except as indicated below). The annual subscription to non- 
members of the Society is $7.50 per annum. Annual members and subscribers re- 
siding in foreign countries outside the domestic postal area pay one dollar extra per 
annum for foreign postage; Canada fifty cents extra. Single copies of the JOURNAL, 
including available back numbers, will be supplied at $2.50 per copy. 

Applications for membership in the Society, correspondence with reference to the 
JOURNAL, and manuscripts should be sent to the Executive Secretary, 1826 Jefferson 
Place, N.W., Washington 6, D. C. 


Books for review and correspondence in connection therewith should be sent to Dr. 
Leo Gross, Book Review Editor, Fletcher School of Law and Diplomacy, Medford, Mass. 


| 
| 


THE IDENTIFICATION AND APPRAISAL OF DIVERSE 
SYSTEMS OF PUBLIC ORDER 


By Myres 8. McDouaau 
Of the Board of Editors 
AND 
Haroup D. LasswE.u 


Yale Law School 


It is a commonplace observation that the world arena today exhibits a 
number of systems of public order, each demanding and embodying the 
values of human dignity in very different degree. Yet the problems con- 
nected with the identification of public order systems, and their appraisal 
in terms of impact upon the values of human dignity, have received so 
little systematic attention that scholars of many nations, in no sense ex- 
elusive of the United States, continue inadvertently to contribute to the 
confusions of everyday life manifest in the whole world community and all 
its component regions.’ 


1 Criteria have not been elaborated for even preliminary identification of existing 
international systems, which vary in territorial spread from two-Power arrangements 
upward toward demanded or asserted universality. Suggestions are variously made 
in the literature of possibly useful classifications of systems in such terms as Western 
European (and North Atlantic), American (North, South), Soviet (European, Asian), 
British Commonwealth, Islamic, Hindu, Burmese, Southeastern Asian, and so on. 

An excellent introduction to the problem may be found, with abundant references, 
in Jenks, The Common Law of Mankind, Ch. 2: ‘‘The Universality of International 
Law’’ (1958). Other representative recent writings include Northrop, ‘‘Contemporary 
Jurisprudence and International Law,’’ 61 Yale L.J. 623 (1952); Aaron and Reynolds, 
‘*Peaceful Coexistence and Peaceful Cooperation,’’ 4 Political Studies 281 (October, 
1956) ; Snyder and Bracht, ‘‘Co-existence and International Law,’’ 7 Int. and Comp. 
Law Q. 54 (1958); Fifield, ‘‘The Five Principles of Peaceful Coexistence,’’ 52 
A.J.I.L. 504 (1958); Triska, ‘‘A Model for Study of Soviet Foreign Policy,’’ 52 Am. 
Pol. Sci. Rev. 64 (1958) ; Berlia, ‘‘ International Law and Russo-American Coexistence,’’ 
79 Journal du Droit International 307 (1952); Kunz, ‘‘ Pluralism of Legal and Value 
Systems and International Law,’’ 49 A.J.I.L. 370 (1955); Wilk, ‘‘International Law 
and Global Ideological Conflict: Reflections on the Universality of International Law,’’ 
45 ibid. 648 (1951); Schwarzenberger, ‘‘The Impact of the East-West Rift on Inter- 
national Law,’’ 36 Grotius Society Transactions 229 (1950); Hazard, Law and Social 
Change in the U.S.S.R., Ch. 11 (1953); Kulski, ‘‘The Soviet Interpretation of Inter- 
national Law,’’ 49 A.J.I.L. 518 (1955); Schlesinger, Soviet Legal Theory, Ch. 10 (2d 
ed., 1951); Taracouzio, The Soviet Union and International Law (1935); Kelsen, The 
Communist Theory of Law (1955). 

The program for the April-May, 1959, meeting of the American Society of Inter- 
national Law is built about the theme of ‘‘Diverse Systems of World Public Order 


Today.’’ 
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The consequences of continued confusion are to impede the continuing 
efforts that are indispensable to the building of the new institutions of 
which there is such desperate need. Among traditional legal scholars it 
has long been customary to give unquestioning verbal deference to the 
proposition that if there is any international law at all, it is a universal law, 
embracing the organized governments of the world community as a whole, 
or at least all those bodies politic admitted to the ever-enlarging European 
‘‘family of nations.’?? The existence of regional diversities in the in- 
terpretation of allegedly universal prescriptions, and in the fundamental 
policies about the allocation of power and other values sought by such 
interpretation, has been cloaked in the shadows of ‘‘decent mystery’’ by 
hopeful insistence that such divergent interpretations are but occasional 
aberrations which will disappear when the real universality of the relevant 
concepts is appropriately understood. 

This make-believe universalism has had the effect of undercutting the 
authority of every doctrine put forward in the name of the whole body of 
nations. Even prescriptions rationally designed to serve community in- 
terest, when properly invoked and generally applied, have suffered the 
onus of bearing a classificatory label identical with the symbol which is also 
employed to identify propositions whose authority is dubious in the ex- 
treme, or wholly non-existent. Professional lawyers and men of affairs 
the world over exhibit the most extreme oscillation between over-affirma- 
tion of the authoritativeness of what they term ‘‘international law’’ and 
over-denial of the validity of any significant claims put forward in the 
name of such a system. 

Among Anglo-American jurists it is thus habitual to wage a silent war 
of attrition against the conception of a comprehensive international law on 
behalf of terms like ‘‘conflict of laws’’ or ‘‘comity,’’ which they treat as an 
arcanum, to be opened only by the exercise of transcendant subleties 
legitimized under the recognized legerdemain of principles of jurisdiction, 


2The common assumption is thus stated in Sauer, ‘‘ Universal Principles in Inter- 
national Law,’’ 42 Grotius Society Transactions 181 (1957): ‘‘It goes without saying 
that the notion of present-day international law implies universality because this law 
means a law for all nations of the world.’’ Dr. Sauer notes a certain shrinkage, how- 
ever, and observes ‘‘that the present condition of universal international law is a sad 
one.’’ Ibid. 184. 

The ‘‘universality’’ asserted or demanded, too often in attempted self-fulfilling 
description, by different writers and spokesmen exhibits of course many varying 
nuances in reference. Sometimes reference is made to the range of participants alleged 
to be subject to authoritative prescription and it is insisted that a single international 
law governs Western and non-Western, Christian and non-Christian, or Communist and 
non-Communist, states alike. On other occasions the emphasis in reference is upon 
alleged uniformity in application of prescriptions—that is, that the same results are 
achieved in the same or comparable contexts when the only difference lies in the 
identity of the parties to the controversy. Still again ‘‘universality’’ may merely 
express a demand that all states accept and implement the same set of policies relating 
to their external interactions. On rare occasions, the reference is explicitly and 
candidly to mere words, accompanied by demands that future interpretations of the 
words be made to conform to the requirements of a projected world order. Cf. 
Diekinson, Law and Peace 122 (1951). 
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derived from territorial sovereignty, nationality, and other technical con- 
cepts.* 

Not the least obstructive result of this confusion is the failure to keep at 
the focus of responsible world attention both the future oriented nature of 
the challenge contained in the idea of universal legal order and the crucial 
fact that a legal order of inclusive scope can only come into existence in a 
process of interaction in which every particular legal advance both strength- 
ens a world public order and is in turn itself supported and strengthened 
by that order. The processes of law have as their proper office the 
synthesizing and stabilizing of creative efforts toward a new order by the 
procedures and structures of authority, thereby consolidating gains and 
providing guidance for the next steps along the path toward a universal 
system. By pretending in one mood that international law is a con- 
temporary and presumably well-constructed edifice while insinuating in 
another that it is a pretentious and dubious fantasy, the true dimensions 
of the task are concealed. Effective, comprehensive universality, despite 
the faint shadows of worldwide organization, does not now exist. It is for 
the future; and can be expected only as a reward of clarification and of 
relevant effort. 

A pervasive present illusion is that lip service to the claim of universality 
for contemporary international law serves the cause of universality. On 
the contrary, the invocation of spurious universalism on all questions diverts 
creative concern from the vital issues on which the diverse systems of 
public order that now dominate the world scene are not united, and which, 
if they are to be resolved by peaceable persuasion rather than bellicose 
coercion, must be brought into the open and kept there as unremitting 
challenges to take appropriate action. Obscurity helps to perpetuate the 
divisions of the world; and in the deepest sense serves the interest of no 
one, for all mortals are in deadly peril of inadvertent as well as planned 
destruction in the wake of nuclear conflict. 

Having full regard to the common interest in removing the cloud that 
overcasts the future, it must not, however, be supposed that all interests 
are identical, or that the existing decision-makers of all nation states are 
without what they regard as important stakes in continuing, rather than 
terminating, the present state of danger. 

In view of the universal testimony in public and private about the 
suicidal peril of continuing the arms race, one may well exclaim: ‘‘How 
ean such things be?’’ Are the top officials of the world so depraved in 
mind and character, so insistent upon egocentric power, that they would 
rather risk the end of man than agree to a genuinely universal system 
of public order? 

With the demoniac case of Adolf Hitler fresh in mind, we cannot deny 
the possibility that totalitarian systems of public order are capable of 


8 For depiction and analysis, see Katzenbach, ‘‘Conflicts on an Unruly Horse: Re- 
eiprocal Claims and Tolerances in Interstate and International Law,’’ 65 Yale L. J. 
1087 (1956); Yntema, ‘‘The Objectives of Private International Law,’’ 31 Canadian 
Bar Rev. 721 (1957). 
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bringing into power and keeping in power a personality whose self-image 
is so inflated by unconscious processes that he is ready to ruin the world 
if he cannot rule it. The bitter and shocking revelations by Khrushchev 
of the last mad years of Stalin provide us with another example of the 
pathologic horrors of systems that feed on dreams of world dominion im- 
posed by blends of fascination and terror. 

Despite these ominous precedents we do not assert that the primary 
danger from the present anarchic state of the world, so far as issues of 
elementary safety are concerned, is the spawning of another paranoidal 
Caesar in Moscow. The continuing threat is more humdrum than that. 
We do not even need to make the assumption of malevolence, of individual 
depravity that prefers office to the sacrifices necessary to abate the nuclear 
danger. A much simpler explanation may very well account for the failure 
of leaders, notably of totalitarian leaders, to make whatever short-range 
sacrifices may appear necessary in order to install the operations essential 
to a truly universal system of international law. 

We refer to the conditions that surround the political leader of tctali- 
tarian systems. Such a leader has come to the top by surviving the chronic 
uncertainties and risks of a police state. His every move is reacted to 
instantly, not by peaceably disposed competitors in free debate and election, 
who are campaigning for votes, but by ambitious assistants and nominal 
colleagues, whose only route to greater power is ruthless conspiracy and 
coercion, and who thus are necessarily out to ruin his career, if not to end 
his life. It cannot be assumed that under these menacing conditions the 
apparent leader of a totalitarian junta can lightly allow himself to appear 
to acquiesce, for example, in measures that authorize the bringing of 
foreign personnel into the arsenals of the totalitarian garrison. The 
overwhelming probability would appear to be that the first leaders who 
move in this direction will forfeit their political influence, and possibly 
their lives. These top figures, despite all their braggadocio and bombast, 
have been effectively paralyzed as leaders of co-operative achievement by 
a polity of mutual and deadly intimidation; they gyrate in endless convo- 
lution while the arms race gains breadth and malignance. 

Yet the spokesmen of totalitarian Powers are the ones who, professing 
to be more orthodox keepers of the faith than their bourgeois opponents, 
pay most punctilious deference to the supposed universality of international 
law. And why? Strange as it may seem at first glance, the most con- 
vincing interpretation is that the existing imperfections of the system can 
be used by them to help prevent further advances toward a world order 
with genuine measures of security. For it is in the name of such allegedly 
universal doctrines of international law as sovereignty, domestic jurisdic- 
tion, non-intervention, independence and equality—all of which appear to 
fortify claims to freedom from external obligation—that the case is made to 
resist the institutional reconstructions which are indispensable to security. 

In this grave posture of world affairs it can only make sense to put 
aside the veil that is provided by false conceptions of the universality of 
international law. An indispensable step toward a truly comprehensive 
system of world order is to disabuse all minds of the false myth that 
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universal words imply universal deeds. The effective authority of any 
legal system depends in the long run upon the underlying common interests 
of the participants in the system and their recognition of such common 
interests, reflected in continuing predispositions to support the prescrip- 
tions and the procedures that comprise the system. The discrediting of 
claims to universality which are in fact false is thus a first necessary step 
toward clarifying the common goals, interpretations, and procedures es- 
sential to achieve an effective international order capable of drawing upon 
the continuous support essential to global security by consent. By piercing 
the veil of pseudo-universality we may, further, diminish the degree of 
unwitting support that totalitarian Powers obtain from the persisting 
failure of many scholars and leaders of the non-Soviet world to disclose 
the true state of affairs. Too many people, professional and lay, have 
failed to see that insistence upon universality as now ‘‘existing’’ serves 
as a tactical screen to disguise the strategic goal of advancing toward an 
imposed universalization of the totalitarian form of public order. Soviet 
leaders hope to benefit the totalitarian objective by keeping the bodies 
politic of the non-Soviet world sufficiently divided to forestall joint ex- 
posure of the Soviet position and to prevent continuing conjoint pressure 
for progress by co-operation toward a world order of human dignity. 

For the visible future at least the lead must of course be taken by scholars 
and public figures physically located in the non-Soviet world. It is obvious 
that scholars who reside in the non-Soviet world have much more freedom 
in the expression of unconventional ideas than their opposite numbers. In 
part this comes from the diverse social environments where they live and 
from which they draw support. In part the critical factor is ideological, 
reflecting freedom from, rather than subjection to, a deterministic material- 
istic metaphysics. The non-Soviet world has several well-established mod- 
ern and industrial societies which make no demands to go beyond their 
national frontiers for the purpose of subordinating other peoples to a 
centrally administered socio-economic and political structure. 

Scholars and public figures in the non-totalitarian world can use this 
relatively favorable environment to make critical appraisals—of the national 
self as well as the self of other nations. It is therefore feasible for them 
to dissolve the curtains of confusion created by the common practice of 
glorifying specific institutional practices instead of glorifying the goal 
values of human dignity and engaging in a continuous reappraisal of the 
circumstances in which specific institutional combinations can make the 
greatest net contribution to the over-arching goal. 

Fortunately, advantage may be taken of the fact that the major systems 
of public order are in many fundamental respects rhetorically unified. 
All systems proclaim the dignity of the human individual and the ideal 
of a worldwide public order in which this ideal is authoritatively pursued 
and effectively approximated. They differ in many details of the insti- 
tutionalized patterns of practice by which they seek to achieve such goals 
in specific areas and in the world as a whole. 
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The important point is that varying detailed practices by which over- 
riding goals are sought need not necessarily be fatal to the future of man- 
kind but can be made creative in promoting and expanding freedom, 
security and abundance. The modern world is a cauldron of aspiration 
for a better life on the part of millions of human beings hitherto devoid of 
any expectation of receiving serious consideration. Unless the institutional 
details of all systems of public order are open to reconsideration in the 
light of the contribution that they make to the realization of human dignity 
in theory and fact, the plight of the world community will remain as pre- 
carious as we know it to be today. 

Not the least of the institutionalized devices that call for reappraisal 
are the doctrines and operations having the name of international law. 
We suggest that major contributions to world order would be the divorce of 
many of these putative principles from the contexts that give them spurious 
significance and the vindication of authoritative prescriptions that have 
genuine relevance to the goal values of human dignity. 

The task is a prime responsibility of the scholarly world, and especially 
of jurisprudence and the social sciences generally. Some of the work has 
been done by traditional scholars, though too often in scattered and incom- 
plete form. We shall outline a map of the undertaking that we have in 
mind and in whose execution we invite all like-minded scholars to partici- 
pate. It will be made evident that we are calling, not for a single research 
project to be done once and for all, but for a continuing process designed 
to become part of the intelligence and appraisal functions of the world 
community. In common with all institutional details this inquiry will 
be open to perpetual reappraisal. 

The map we recommend begins with (a) orienting .ourselves in world 
social process, (b) identifying within this, a process distinctively specialized 
to power, (c) characterizing as the legal process those decisions that are 
at once authoritative and controlling, and (d) defining as the public order 
those features of the whole social process which receive protection by the 
legal process. From this map we proceed to (e) outline our commitment 
to the realization of a universal system of public order consistent and com- 
patible with human dignity, (f) analyze the intellectual tasks that confront 
the scholar who accepts this overriding goal, (g) indicate some of the 
specific questions that arise in the consideration of any system of public 
order, and (h) refer to the scholarly procedures by which the task of in- 
quiry can be executed on a satisfactory scale of depth and coverage.‘ 


Worup Socrau Process 


Systems of public order are embedded in a larger context of world 
events which is the entire social process of the globe. We speak of 


4For background and development of social process analysis with special reference 
to law and politics see, among other studies, Lasswell and McDougal, ‘‘ Legal Educa- 
tion and Public Policy: Professional Training in the Public Interest,’’ 52 Yale L. J. 
203 (1943); Lasswell and Kaplan, Power and Society (1950). 
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““process’’ because there is interaction; of ‘‘social’’ because living beings 
are the active participants; of ‘‘world’’ because the expanding circles of 
interaction among men ultimately reach the remotest inhabitants of the 
globe. Interaction is a matter of going and coming, of buying and selling, 
of looking and listening; and more. The most far-reaching dimension is 
the taking of one another into account in the making of choices, whether 
these choices have to do with comprehensive affairs of state or private 
concerns of family safety. Such subjective events of mutual assessment 
tie people into the same process even when they retire behind the ramparts 
of castles and garrisons to prepare against an eventual day of reckoning. 

The participants in the world social process are acting individually in 
their own behalf and in concert with others with whom they share symbols 
of common identity and ways of life of varying degrees of elaboration. 
Whether acting through one channel or the other the fundamental goal 
stays ever the same, the maximization of values within the limits of 
capability. A value is a preferred event; and if we were to begin to list 
all the specific items of food and drink, of dress, of housing and of other 
enjoyments, we should quickly recognize the unwieldiness of the task. 
Hence for the purpose of comparing individuals and peoples with one an- 
other we find it expedient to employ a brief list of categories where there is 
place for health, safety and comfort (well-being), for affection, respect, 
skill, enlightenment, rectitude, wealth and power. Human beings the world 
over devote their lives to the incessant shaping and sharing of values, activi- 
ties which they accomplish by making use of patterns of varying degrees 
of distinctiveness. 

Each identifiable ‘‘practice’’ is a pattern of subjectivities (perspectives) 
and of operations. The practices which are relatively specialized to the 
shaping and sharing of value we identify as an ‘‘institution.’’ Hence 
we recognize institutions of government, specialized to the shaping and 
sharing of power; economic institutions, which focus upon the production, 
distribution and consumption of wealth; religious and ethical institutions, 
specialized to the grounding and specification of responsible conduct; mass 
media and other institutions of enlightenment; schools of arts, trades and 
professions, and associated institutions of skill; pervasive patterns of social 
class, which are basic institutions of respect; the institutions of family and 
friendship (affection); and of health, comfort and safety (well-being). 
These institutions, organized and unorganized, utilize the resources of 
nature in greater or less degree in the shaping and sharing of preferred 
outcomes of the social process. 

When we consider the globe as a whole we perceive that it is composed 
of communities of diverse size and degrees of institutional distinctiveness 
(culture). A short time ago Western Europe and North America were 
the sole possessors of modern science and technology, and of related pat- 
terns of culture. Today the culture of science is spreading toward uni- 
versality as ancient civilizations are revived, and the relatively isolated 
folk societies of Asia, Africa, South America and the Pacific come within 
the orbit of modernization and industrialization. 


, 


8 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 53 


Power PrRocEss 


Within the vast social process of man pursuing values through institu- 
tions utilizing resources, we are especially concerned with the characteristic 
features of the power process. A social situation relatively specialized to 
the shaping and sharing of power outcomes is an ‘‘arena’’; and it is evident 
that the world at any given cross section in time is a series of arenas ranging 
in comprehensiveness from the globe as a whole, through great continental, 
hemispheric and oceanic clusters, to nation states, provinces and cities, on 
down to the humblest village and township. The identifying characteristic 
of an arena is a structure of expectations shared among the members of a 
community. The assumption is that a decision process occurs in the com- 
munity ; that is, choices affecting the community are made which, if opposed, 
will in all probability be enforced against opposition. Enforcement im- 
plies severe sanction. 

When we scrutinize an arena in more detail, going beyond the minimm 
necessary for bare definitional purposes, it is possible to identify several 
categories of participants. Some are official organizations, or govern- 
ments—national and international. Others are specialized to bringing 
influence to bear upon those who make the important decisions (political 
parties, political orders, pressure groups, gangs). Some are associations 
which, though active in the social process, do not concentrate upon power 
but primarily seek other values. The ultimate actor is always the indi- 
vidual human being who may act alone or through any organization. 

Whatever the type of participants—group or individual—the actual 
conduct of participants in the power process depends in part upon their 
perspectives, which are value demands, group identifications and expecta- 
tions. They may demand, for example, a rising standard of living; and 
the rising standard may be sought on behalf of the family with which one 
is identified, or on the basis of identification with depressed classes in a 
community. Demands may be accompanied by structures of expectation 
that place great reliance upon strategies of persuasion (or coercion) as the 
most likely means of influencing results. 

Each participant has at his disposal values that he employs as bases for 
the influencing of outcomes. An inventory discloses that all values— 
power, wealth, respect, and so on—may be used to affect a decision outcome. 

Base values are made effective by the strategies used to affect outcomes. 
Strategies are often classified according to the degree to which they rely 
upon symbols or material resources. Diplomacy depends primarily upon 
symbols in the form of offers, counter-offers and agreements among elite 
figures. Ideological strategy also uses symbols as the principal means of 
action, the distinctive mode being communications which are directed to 
large audiences. Economic instruments are goods and services; military 
strategy employs weapons. Every strategy uses indulgences (such as 
economic aid to allies) or deprivations (such as boycott of unfriendly 
Powers), and proceeds in isolation or coalition. The coalitions within an 
arena at a given time reflect the number and strength of the participants 


interacting in the arena. During the nineteenth century the world arena 
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was dominated by a few great Powers; in recent times the structure has to 
an increasing degree been bipolar. 

The strategies of participants succeed or fail in the degree to which they 
culminate in military victory or defeat, or in the winning or losing of votes 
in intergovernmental organizations or direct negotiation among nation 
states. 

The outcomes affect the value position of every participant in the world 
context in terms of every value and institutional practice. In addition, 
post-outcome effects may change the basic composition and modes of opera- 
tion of the entire world community. 


Tue LEGAL PROCESS 


Within the decision-making process our chief interest is in the legal 
process, by which we mean the making of authoritative and controlling de- 
cisions. Authority is the structure of expectation concerning who, with 
what qualifications and mode of selection, is competent to make which de- 
cisions by what criteria and what procedures. By control we refer to an 
effective voice in decision, whether authorized or not. The conjunction of 
common expectations concerning authority with a high degree of corrobora- 
tion in actual operation is what we understand by law. 

In order to identify and compare the role of law in the processes of power 
it is serviceable to distinguish seven functional phases of decision-making 
and execution. Prescription is the articulation of general requirements of 
conduct. Among the organs specialized to this function are constitutional 
conventions and legislatures. International law is articulated principally 
in the daily activities of foreign offices as they justify or attack, accept or 
reject, the claims put forward by themselves or others. Prior in time to 
prescription in a given sequence is recommendation, or the promoting of 
prescriptions. This function is actively performed by such official and semi- 
official bodies as international governmental organizations, national and 
trans-national political parties, and pressure groups. Also the intelligence 
function is typically prior in time to prescription or recommendation; it 
includes the gathering and processing of information about past events, and 
the making of estimates of the future, especially of the costs and gains of 
alternative policies. Official organs of intelligence are partly specialized 
to secret intelligence; but a very large part is open, and in free countries 
is very largely supplied by the press and by research and scholarly agencies. 
Since its founding the United Nations has performed a vast intelligence 
operation for all. 

Invocation consists in making a preliminary appeal to a prescription in 
the hope of influencing results. Hence invoking activities are conspicuous 
in negotiation; they also include the justifying of claims defended or at- 
tacked by counsel before tribunals of the world community. Invocation is 
the function of public officers or the community agents who are confronted 
by the responsibility for labeling specific patterns of conduct in reference 
to legal norms. Application is the final characterization of a situation in 


reference to relevant prescriptions. When a court speaks at the end of 
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litigation, or an administrative organ decides a concrete case, each operation 
is an applying activity. The appraisal function formulates the relationship 
between official aims and subsequent levels of performance. Among special 
agencies of appraisal are auditors, inspectors and censors. Although the 
appraising function might be included with intelligence, its prominence in 
political controversy justifies independent recognition. The functon of 
termination is the putting to an end of authoritative prescriptions and of 
arrangements arising within them. 


A Pusuic OrpDER SYSTEM 


Within the distinctions thus developed, we are able to clarify what is 
meant by a system of public order. The reference is to the basic features of 
the social process in a community—including both the identity and pre- 
ferred distribution pattern of basic goal values, and implementing insti- 
tutions—that are accorded protection by the legal process. Since the legal 
process is among the basic patterns of a community, the public order in- 
eludes the protection of the legal order itself, with authority being used 
as a base of power to protect authority. 

In this perspective it is evident that our world is composed of a series 
of community contexts beginning with the globe as a whole and diminishing 
in territorial range and scope. ‘To the extent that it can be demonstrated 
that the globe as a whole is a public order system, and only to that extent, 
do we speak of universal international law. To the degree that territories 
larger than national states comprise a public order system, we refer to 
regional international law. Great Britain, for example, has figured 
simultaneously in more than one large region, and if we add the bilateral 
contexts which in some cases can be regarded as public order systems, Great 
Britain plays a réle in many such configurations. Obviously today it is 
more accurate to speak of international laws or multi-national law than of 
international law. 

Clearly, systems of public order differ not only in territorial compre- 
hensiveness but also in the completeness of arrangements in terms of the dif- 
ferent value processes regulated, and in the internal balance of competence 
for decision inclusive of the entire area in question and that for decision re- 
lating exclusively to component areas within it. To the extent that there 
is universal international law some prescriptions are inclusive of the globe; 
other prescriptions recognize self-direction by smaller units. Regional 
international law has a corresponding separation between region-wide pre- 
scriptions and sub-regional units. Similarly, nation states like the United 
States distinguish between the inclusiveness of Federal authority and the 
proper domain of the internal States. 

Among major distinctions between public order systems are the degree 
to which specialized organs have been developed to conduct the decision 
process in the inclusive territory, and the degree to which the organs em- 
ployed by each component unit also carry on the decision process for the 
whole. It requires no demonstration that international law is largely the 
creation of organs of the latter type, since the bulk of the world legal 
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system has grown up in the ‘‘custom’’ of communicating foreign offices, 
supplemented by special conferences, and more recently by intergovern- 
mental bodies whose tasks, speaking formalistically, are not ‘‘legislative’’ 
(that is, are not regarded as performing ‘‘prescriptive’’ functions). 

It is not possible at present to describe the public order structure of 
the world community, since for the most part existing knowledge is frag- 
mentary and noncomparable. Nor can we proceed with confidence to set 
detailed limits upon the relative completeness of legal systems and hence 
of systems and near-systems of public order. It is sufficient to say that, 
whatever lines are drawn between a system that the scientific observer calls 
‘‘complete’’ and systems that are ‘‘incomplete,’’ the present absence of 
authoritative and controlling arrangements for minimal security will pre- 
clude the acceptance of the entire world community, as at present consti- 
tuted, from being classified among complete legal systems, and hence among 
complete public orders. 


TowarRpD A UNIVERSAL ORDER OF HuMAN DIGNITY 


Our overriding aim is to clarify and aid in the implementation of a 
universal order of human dignity. We postulate this goal, deliberately 
leaving everyone free to justify it in terms of his preferred theological 
or philosophical tradition. 

The essential meaning of human dignity as we understand it can be 
succinctly stated: it refers to a social process in which values are widely 
and not narrowly shared, and in which private choice, rather than coercion, 
is emphasized as the predominant modality of power. 

Given this overarching goal and the present posture of world affairs, 
what can scholars do individually and through the organization available 
to them to further the objective? 

Manifestly, five intellectual tasks are pertinent to the solution of this as 
of any legal problem. 

First, clarification of goal. Clarification can proceed in two directions, 
in justification of the commitment to the goal, or in detailed specification of 
what is meant in terms of social and power processes, and legal and public 
order systems. If we were to specity in detail the meaning of ‘‘widely 
shared participation’’ in social values, we would consider each of the value- 
institution processes of society in turn. 

Second, description of trend. Having clarified the goal of human 
dignity, the next intellectual task is the discovery of the degree to which 
historical and contemporary events conform to or deviate from the goal. 

Third, analysis of conditioning factors. Simple historical sequences are 
not enough to provide understanding of the factors which affect decision. 
We need to ascertain the factors that condition the degree to which goals 
have been achieved or failed of achievement. 

Fourth, projection of future developments. Assuming that our indi- 
vidual or group efforts will not significantly influence the future, what are 
the probable limits within which goal values will be achieved ? 

Fifth, invention and consideration of policy alternatives. Assuming 
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that our efforts may have some impact upon the future, what policy 
alternatives will maximize our goals (at minimum cost in terms of all 
values ) ? 

Each of these five intellectual tasks may be illustrated in further detail. 
We begin with the clarification of goals and indicate with a series of ques- 
tions about each value what we mean by the sharing of values. 

Power. To what extent is power widely or narrowly held? £.g., how 
many members of the community are involved in amending the constitution, 
or enacting other prescriptions; or in the function of intelligence, recom- 
mendation, invocation, application, appraisal, termination? (The involve- 
ment may be direct, as in referenda, or indirect, as in representation.) To 
what extent are the processes of adjustment coercive or persuasive? L£.g., 
how intense is the expectation of violence? Of peaceful agreement? 

Wealth. To what extent is the economy focused upon savings and in- 
vestments? Upon rising levels of consumption? Upon shorter hours of 
work? E£.g., what tax and other fiscal measures make for forced saving or 
discourage saving and investment? Is there compulsory labor? Are there 
minimum income guarantees? 

Respect. What is the commitment to caste or to mobile class forms of so- 
ciety? E.g., does status depend upon position of family at birth? Or upon 
any other characteristic besides individual merit? To what extent is mini- 
mum respect accorded to everyone on the basis of mere membership in the 
human race? L£.g., prohibition of humiliating penalties; protection of 
privacy; protection of freedom of agreement against official and private 
limitation. To what extent are individual differences protected when they 
depend upon government? L£.g., protection of reputation. 

Well-Being. To what extent is continued increase of numbers en- 
couraged even at the expense of immediate improvement of the values avail- 
able to individuals? £.g., are birth restrictions promoted or opposed? 
What are the policies regarding care of the old? In what degree is the 
living population sought to be protected from mental and physical de- 
privation, e.g., accident, disease and defect prevention; prevention of pri- 
vate and public violence? In what degree is the health, comfort or safety 
of the population restored after deprivations have occurred? L£.g., ar- 
rangements for care and cure. 

Skill. To what degree is the body politic committed to optimum op- 
portunity for the discovery and cuitivation of socially acceptable skills 
on the part of everyone? L£.g., is there universal and equal access to 
educational facilities? Does the access continue to whatever level the 
individual is capable (and motivated) to make use of? In what measure 
does the body politic provide optimum opportunity for the exercise of ac- 
cepted skills? F.g., are there employment guarantees or suitable levels? 
Are new skills recognized and assisted readily? £.g., prohibitions upon 
skill monopolies. 

Enlightenment. To what extent does the community protect the gath- 
ering, transmission and dissemination of information, e.g., guarantee free- 


dom of press, of research, of research reporting? In what degree does the 
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community provide positive aid, e.g., encourage the use of competent 
sources( though not permitting monopoly) ? 

Rectitude. To what degree does the body politic protect freedom of 
worship and of religious propaganda? To what extent is positive assistance 
given to foster freedom of worship and religious propaganda, e.g., aid to 
doctrinal schools? 

Affection. What is the protection given the family and other institu- 
tions of congeniality? F.g., what are the barriers against disruption? 
What affirmative aid is given, e.g., freedom in the choice of partner; in 
group formation; financial and other modes of help? 

Next we turn to the description of trends Our concern is for trends 
throughout the world community with special reference to all the bodies 
politic, however incomplete their level of political organization. The term 
‘‘trend’’ is used to designate the present distribution of goals sought, the 
degree of their contemporary realization, and the extent to which this 
realization has become greater or less through time. 

It is perhaps obvious that we are not to be satisfied with taking note of 
the fact that the ideal of human dignity is verbally accepted. We therefore 
propose to go beyond the dominant beliefs, assumptions and loyalties (the 
myth) of any given society and look into its operational technique. It is 
therefore ultimately necessary to conduct the studies that reveal the true 
state of affairs throughout the entire social process. Then we can sum up 
the state of public order according to the degree of effective sharing and the 
basic institutions that receive protection. 

Each value-institution pattern has a specialized system of myth and of 
operational technique. The myth falls into three parts: doctrine, formula, 
folklore. Political doctrines, for instance, include the prevailing phi- 
losophies of politics and law. Economic doctrines include theoretical justi- 
fications of capitalism or socialism. Respect doctrines either justify social 
elass discrimination or the opposite. And every other value has its doctrinal 
myth. 

The political formula takes in all the constitutional, statutory and other 
authoritative prescriptions of the legal order that relate to the decision 
process. It is possible to find corresponding rules for the other values, 
such as wealth. Some of these rules receive legal backing; others are not 
supported by the community as a whole, but depend solely upon the sup- 
port of a component group. 

The political myth also includes popular lore about the heroes and 
villains of yesterday and today, and the notable events of history (and the 
future) ; similarly, for wealth, enlightenment, and the other values. 

The operational technique exhibits the extent to which the perspectives 
constituting a myth are adhered to, or deviated from. 

The foregoing categories provide a broad reference frame within which 
more detailed consideration can be given to the patterns of authority and 
control, and particularly the patterns of international law, characteristic 
of each legal system. We shall devote a separate section to the outlining 
of such questions. 
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Turning to the third intellectual task, the analysis of conditioning 
factors, it is necessary to make an inventory of the categories of factors 
to be investigated by the scholarly community. Scholarship which would 
be creative, must look behind technical formulas and authoritative pro- 
cedures to the conditions that importantly determine which formulas and 
procedures are in fact employed. Relevant comparisons must take into 
account entire contexts rather than rely upon a few isolated variables 
divorced from the setting in which they occur. We shall go no farther 
than to indicate the five sets of conditioning (interacting) factors that 
must eventually receive attention. First, we mention culture, which is 
the term that characterizes the most distinctive patterns of value distribu- 
tion and institutional practice to be found in the world community. Sec- 
ond, class. This word covers the position of individuals or groups in terms 
of the control of values. One may be upper, middle or lower (elite, 
mid-elite, or rank and file) in control over each value. Third, interest. 
The word is used to refer to groups less inclusive than a class or unbound 
by class. Specific occupational skills, for example, may cut across lines 
of class. Fourth, personality. The term designates the basic value ori- 
entations, practices and mechanisms characteristic of an individual. Fifth, 
crisis level. This expression, referring to conflict situations of extreme 
intensity, applies to each of the foregoing categories, but can be separated 
for convenience. In addition to those factors which pertain directly to 
values and institutions, place must be found for the impact of the entire 
resource environment, and of basic genetic capabilities, upon mankind. 

The fourth task, that of projection of future developments that are 
likely to affect international law, requires a disciplined consideration of 
past trends conjointly with the available stock of scientific knowledge. One 
alternative—that of the total extinction of man—we can rule out of 
consideration for obvious reasons. But there are drastic new developments 
that we can wisely anticipate, notably in the field of science and technology. 
We are already in the early phases of penetrating outer space; and it is 
not too early to consider a range of contingencies which will arise as we 
come close to planetary exploration. The explosive growth of machine 
simulators of the brain, of experimental embryology, and of simple devices 
of contraception have given some intimation of how our fundamental ideas 
are likely to undergo drastic revision. If one projects present prospects 
in the physics of particles and energies, one perceives all sorts of major 
developments affecting man and his resource environment. We shall keep 
the present discussion within manageable limits by postponing further con- 
sideration of these potentialities. 

The ever-present question in everyone’s mind is whether we can invent 
or recognize policy alternatives that are likely to move us most rapidly, 
and at least social cost, toward a more perfect realization of a universal 
international law of human dignity. We shall have space to refer to one 
fundamental alternative to which the present analysis is intended to con- 
tribute. If we are to move knowingly and skillfully toward the goal, it 
will be necessary for the scholarly community to perfect the intelligence 
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and appraisal functions of those who are striving toward the realization 
of human dignity. 
We turn to a more specific consideration of the existing state of affairs. 


COMPARING INTERNATIONAL SYSTEMS OF PuBLIC ORDER 


The questions with which we are concerned are those pertinent to the 
ultimate appraisal of the success or failure of any system of public order 
as instruments of the overarching goal of human dignity. We are chiefly 
interested in international systems, and particularly in the external impact 
of each system. Specific interpretations of many universalistic terms and 
propositions differ greatly on particular problems. Hence it is especially 
important to examine the diverse systems of public order whose several 
commitments affect the flow of events in the world arena. 

The following questions about any particular system of public order, to be 
asked here of any grouping of states, are directed to the identification of 
its fundamental categories and techniques and to the appraisal of both its 
inner operations and external interactions in terms of impact upon the 
values of human dignity. With respect to each specific inquiry, we ask 
a double question: What is the proclaimed, explicit myth or implied as- 
sumption about myth? How in fact is the proclaimed or assumed myth 
interpreted and applied in particular instances of social interaction? We 
are concerned both for what values are expressed in the basic conceptual 
structure of the system about important problems and for how these con- 
cepts are applied in practice to affect the sharing of values and the degree 
of achievement of the basic goal values. 

Relevant questions might be directed toward every aspect of social inter- 
action, including any or all of the traditional problems of international 
law. For convenience we group questions about the conceptions and ap- 
plications of any particular system of public order under the following three 
main headings: (1) Conceptions of Law (including perspectives of authority 
and techniques of effective control, as well as myth and practice about the 
interrelations of authority and control); (2) Features of Power Processes 
Protected by Law; and (3) Features of Basic Value Processes Protected 
by Law. It may be emphasized again that the questions we ask are in- 
tended to be suggestive only and not exhaustive. 


(1) Conceptions of Law 


The important questions here relate to both perspectives of authority 
and techniques in effective control. Most generally the questions are: 
What processes, structures and functions, of authority are established or 
recommended? What processes, structures and functions, of effective con- 
trol are established or recommended? And what interrelations between 
authority and effective control are established, assumed, or demanded? ® 


5 We recognize of course that authority and control may overlap and it is indeed 
precisely this overlap that we recommend as the most useful reference of the word 
‘‘law.’’ The asking of separate questions about authority and control may, we hope, 
promote realism in inquiry about their interrelations. 
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Concerning authority, more specifically, important questions relate to 
perspectives about both decision-makers and criteria for decision-making. 

First, in regard to decision-makers: Who are regarded as authoritative 
decision-makers and by what processes are they established and identified 
as authoritative? What is the degree of community participation in such 
processes of establishment and identification? Are decision-makers in the 
various authority functions distinguished from parties to the interactions 
regulated? Do they include both national and international officials? Do 
they include representatives of non-governmental groups or parties? Who, 
with what qualifications, are selected by whom and how? What consti- 
tutive, legislative, executive, judicial, and administrative structures of 
authority are established or recommended? How, in sum, must such struc- 
tures be appraised in terms of such fundamental continua as democracy— 
despotism, centralization—decentralization, concentration—deconcentration, 
pluralization—monopolization, and regimentation—individuation ? 

Second, in reference to criteria for decision: By what distinctive cri- 
teria—in terms both of the scope, range, and domain of values affected and 
of procedures by which decision outcomes are to be brought about—does 
the system of public order under inquiry recommend that decisions be 
taken? How are perspectives of authority grounded in terms of funda- 
mental justifications of decision? Are ultimate references to trans-empirical 
or empirical events? If trans-empirical, are the references religious or 
metaphysical? If metaphysical, idealistic or materialist? If ultimate ref- 
erence is empirical, is it to events within or without the social process? If 
transcendent of the social process, how characterized? If within the social 
process, is it by unclarified demand for ‘‘precedent,’’ ‘‘logic,’’ ‘‘validity’’ 
or other alleged rectitude norms or by systematic reference to expectations 
about social process values? If reference is to social process values, is 
demand made for caste or human dignity values? If the system declares 
an overriding goal of human dignity, what particular values and institu- 
tional practices are included in the conception of such goal? What degrees 
in the sharing of particular values are specified as required by human 
dignity? With what degree of universalism or inclusiveness are criteria 
of authority, whatever their ultimate reference, asserted and demanded? 
For what ‘‘community’’ is ‘‘common interest’’ proclaimed ? 

Important questions about criteria for procedures relate both to the 
structures of authority established or recommended for each policy func- 
tion indicated above—prescription, intelligence, recommending, invoking, 
applying, appraising, terminating—and to the impact of the modalities by 
which each function is performed upon human dignity values. For each 
function the two most general questions are: What structures of authority 
(constitutive, legislative, executive, judicial, administrative) are special- 
ized to the performance of this function? How does the performance, 
which is in fact established or recommended, impact upon all demanded 
values? Impressionistic indication of the type of more specific, relevant 
question with respect to each function may be indicated seriatim: 
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Prescription. What is the relative reliance, in the performance of this 
function, upon specialized organizations or tribunals, upon explicit agree- 
ment by participants in an arena, and upon unilateral decision by contend- 
ing participants in the name of ‘‘customary law’’? What principles and 
procedures are afforded for expediting the achievement of consensus and 
the making of agreements? ‘To what ‘‘sources’’ of policy (prior uni- 
formities in behavior and subjectivities of ‘‘rightness,’’ general principles 
of mature systems, considerations of equity and fairness, opinions of the 
learned, and so on) are unilateral decision-makers authorized to turn in 
shaping and justifying decision? Does the system purport to accept the 
notion of ‘‘customary law’’ but reject the inherited general principles of 
mature societies? ‘To what degree is there community participation in, and 
acceptance of, all procedures? 

Intelligence. How effective and economic are specialized structures in 
bringing to the attention of decision-makers the information required for 
rational decision? How widely is available information shared in the 
community ? 

Recommending. How many different types of participants are per- 
mitted to engage in this function? How open is participation in advocacy 
of policies or decisions? Are opposition groups permitted or encouraged ? 
Are the mass media of communication accessible to all? 

Invoking. What is the degree in equality of access by all types of 
participants to the invoking machinery of the community? What par- 
ticipants are admitted to what arenas for invoking what prescriptions? 

Applying. Is arrangement made or recommended for the impartial, 
third-party application of community prescriptions? Are appropriate 
procedures, and dispositions of effective power, afforded for prompt en- 
forcement? Are procedures for enforcement compatible with human dig- 
nity ? 

Appraising. How effective are the structures afforded for appraising 
the economy and legality of decision? How open is the sharing of results 
of appraisals? May private groups make appraisals of the legality of 
government? 

Terminating. How efficient is provision for the termination of obsolete 
prescription? Do the procedures afforded give effective expression to the 
demands of the people affected? What is the relative reliance upon 
termination by consensus of the parties affected and upon unilateral cle- 
cision by one party? Is an appropriate balance sought and achieved be- 
tween stability in expectations and necessary change, with minimum costs 
in terms of all values? 

Concerning effective control, more specifically, the important general 
questions are two: What processes, structures and functions, of effective 
control are brought to bear in support of, and in turn receive reciprocal 
protection from authority? And, in contrast, what processes of effective 
power escape the control of authority? The first of these questions will be 
developed in some detail below. The second requires only brief illustra- 
tion. The thrust of the inquiry is whether all participants in power 
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processes and all instruments of policy are effectively made subject to 
processes of authority. In what degree do political parties, pressure 
groups, and other private associations achieve a privileged position above 
the law or are subordinated to the legal process? In what degree are the 
varying instruments of policy—diplomatic, ideological, economic, military— 
subjected to, or freed from the regime of law? More comprehensive illus- 
tration might of course outline detailed inquiry about democracy of access 
to, and dispersal of information about, effective power processes. The most 
complete inquiry would parallel that with respect to the process of authority. 


(2) Features of Power Processes Protected by Law 


The first questions here relate to the allocation of competence, protected 
by processes of authority, between particular states and larger groupings, 
or the general community of states.’ What inclusive competence is pro- 
tected in the general community or larger groupings of states? What ex- 
clusive competence is protected in particular states? How economic is the 
balance achieved for the production and sharing of the values of human 
dignity for all mankind? Is it the balance which is best caleulated to main- 
tain minimal security, in the sense of freedom from intense coercion or 
threats of such coercion and freedom to promote the greatest production 
and widest sharing of other values? In what degree does the inclusive 
competence protected both secure democratic access by peoples to participa- 
tion in decision-making which affects them and achieve an assumption of 
responsibility adequate to maintain application of inclusive policies in 
arenas both internal and external to particular states? In what degree does 
the exclusive competence protected secure states from arbitrary external 
intervention and promote freedom for initiative, experiment, and diversity 
in effective adaptation of policies to all the peculiarities of the most local 
contexts? Are technical concepts proffered by the particular system under 
inquiry—such as ‘‘international concern,’’ and equivalents, for protecting 
inclusive competence, and ‘‘sovereignty’’ and equivalents (including ‘‘do- 
mestic jurisdiction’’ ‘‘independence,’’ ‘‘equality,’’ and ‘‘non-interven- 
tion’’) for the protection of exclusive competence—designed and interpreted 
in fact to promote a rational, productive balance between competences? Is 


6 Cf. Lipson, ‘‘The New Face of Socialist Legality,’’ 7 Problems of Communism 
(No. 4, July—Aug. 1958) 22, 29: 

‘“What the reformers have not touched and will not touch is the political basis that 
necessarily prevents ‘socialist legality,’ Soviet-style, from meeting the standards of 
legality upheld by other countries. There will be no sure legal guarantees that the 
troikas and purges will not recur, that the cult of (some other) personality will not 
again become the religion of the state, and that terror will not lay waste another 
generation of Soviet citizens; indeed, there can be none as long as the party, and the 
elements of Soviet society striving for supremacy through or against the party, remain 
unwilling to grant effective autonomy to the legal system, keeping it above the political 
struggle as a safeguard of general order and liberty.’’ 

7It is convenient to use the traditional words, ‘‘general community of states,’’ 
without imputation of universality, to refer to the largest grouping seeking common 
values. 
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‘‘sovereignty,’’ for example, subordinated to, or regarded as a part of, 
international law or is it conceived as a ‘‘discretionary power which over- 
rides the law’’?* Is ‘‘international concern’”’ interpreted in practice to 
protect inclusive decision which is genuinely inclusive or used as a cloak 
to conceal arbitrary exclusive decision ? 

For the more detailed posing of these and other relevant questions, brief 
reference may be made seriatim to each of the important elements or 
phases in a power process: participants, arenas, bases of power, strategies, 
outcomes, and effects. 


Participants 


Which of the effective participants in the world power process are ac- 
cepted as full participants in processes of authority—that is, given access 
to authority structures and functions for the protection of their interests 
and subordinated to authority for insuring their responsibility to com- 
munity policies? Which effective participants are admitted, or subjected, 
in lesser degree to what authority structures and functions? By what 
criteria are different types of participants accepted or rejected in varying 
degree? What territorially organized communities are accepted as author- 
ized participants in what degree? What provision is made for regional 
groupings of territorial communities? Is the ultimate goal a monolithic 
‘‘single state’’ or a pluralism of balanced regions? What rdéle is accorded 
international governmental organizations? Are they conceded an inde- 
pendent réle or regarded as mere diplomatic appendages of states? What 
role is accorded non-governmental groups? Are differences made between 
political parties and other private associations? Are individual human 
beings a recognized category of participants in processes of authority or are 
they regarded as mere objects of authority? 


Arenas 


Are the various particular arenas provided for the performance of au- 
thority functions adequate to promote the resolution of controversies by 
persuasive, rather than coercive, means and to reduce to a minimum the 
number of decisions not taken in accordance with authority ? 

Are special criteria, other than those stipulated for the identification of 
generally authorized participants, imposed to regulate admission to par- 
ticular arenas? When a new territorially organized community emerges, 
by changes in effective control and authoritative arrangements, from an 
older community, do authoritative prescriptions make a distinction between 
emergence by consent and by violence? Between indigenous internal 
change and change stimulated by external intervention by peoples from 
other communities? Between change in the name of a totalitarian world 
order and in genuine demand for indigenous freedom? Do relevant pre- 
scriptions achieve an economic balance between maintaining security in 


8 Jenks, note 1 above at 120. 
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the larger community and promoting genuine self-direction in the lesser 
communities ? 

Are principles and procedures about membership, representation, and 
credentials stipulated for international government organizations compati- 
ble with easy access by all interested participants or do they create con- 
troversy and continuous world tension ? 

Is provision made for the reciprocal recognition and protection by govern- 
mental participants of the private associations they variously charter and 
foster for the greater production of specific values, such as wealth and 
enlightenment? How open is the access of individual human beings to 
governmental arenas, political parties, pressure groups, and private 
associations ? 

Are decisions about recognition, membership, representation, and cre- 
dentials established as inclusive or exclusive? 


Bases of Power 
A. Resources 


By what criteria may exclusive claims to resources such as land masses, 
internal waters, and airspace be established? Is peaceful use and suc- 
cession protected against violent seizure? 

By what criteria is a balance achieved between exclusive and inclusive 
claims to sharable and strategic resources, such as the oceans, international 
rivers, international waterways, Polar regions and outer space?® Does the 
balance achieved promote the most productive and conserving use for the 
benefit of all? 


B. People 


By what criteria are varying degrees of control over people as bases of 
power honored and protected? What discriminations are permitted be- 
tween ‘‘nationals’’ and ‘‘aliens’’? By what criteria may a territorial 
community impose its nationality upon or withdraw its nationality from 
an individual for varying purposes? What are the limits upon naturali- 
zation and denaturalization? What selective admissions, exclusions, and 
corrective measures, with respect to both physical access to territory and 
all value processes, is a territorial community permitted to impose for 
power purposes upon its nationals and upon aliens? Do relevant prescrip- 
tions protect the utmost individual voluntarism in affiliation and activity 
that is compatible with a reasonable community security ? 


C. Institutions 


How adequately are participants protected in their fréedom of decision, 
as to both internal and external arrangements, from external dictation? 


® These questions are developed in more detail in McDougal and Burke, ‘‘Crisis in 
the Law of the Sea: Community Perspectives Versus National Egoism,’’ 67 Yale 
L. J. 539 (1958) ; MeDougal and Lipson, ‘‘ Perspectives for a Law of Outer Space,’’ 52 
A.J.I.L. 407 (1958). 


I 
i 
a 
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Are principles of non-intervention fashioned to catch the more subtle modali- 
ties of coercion or only the cruder, physical forms? Are protected free- 
doms appropriately balanced by imposition of responsibility for the mainte- 
nance of internal institutions adequate to the performance of community 
responsibility? Is ‘‘self-determination’’ invoked to secure and protect a 
genuine self-direction of people or merely as a slogan to promote destruc- 
tion of existing communities? 

Is the equality between states which is protected a real equality in shar- 
ing of power and responsibility or is it a pseudo-equality which defers by 
verbal legerdemain to the security considerations of the greater powers? 
Is it tacitly expected that discriminations will be made which are not 
explicitly provided? 


Strategies 


With respect to each instrument of policy—diplomatic, ideological, 
economic, and military—what are the prescriptions about who can employ 
the instrument, with respect to whom, for what objectives, under what 
conditions, by what methods, and with what intensities in effects? 

How adequate are prescriptions for promoting the persuasive, non- 
coercive use of instruments of policy?*® Are adequate immunities and 
facilities afforded to diplomats and others to facilitate negotiation? Does 
the ‘‘peaceful settlement’? demanded by a system express a real willing- 
ness to compromise and to seek an integrated solution in community of 
interest or is it a mere tactic in the poising of an opponent for ultimate 
destruction? Are provisions about the formation, application, interpreta- 
tion, and termination of agreements rationally designed to protect the 
reasonable, mutual expectations of parties? When the ‘‘validity’’ of agree- 
ments is found, not in the mutual expectations of parties, but in alleged 
objective conditions, by what criteria is it decided which conditions create 
validity and which do not? 

Do prescriptions contain a clear prohibition of the use of instruments of 
policy in modalities so coercive that they threaten a target participant’s 
continuing bases of power and independence in decision? Does the pro- 
hibition upon too intense coercion extend to all instruments of policy, 
singly or in combination, or only to the military instruments? Is the use 
of force limited to the conservation, rather than to the expansion of values? 
Do prescriptions in the law of war about permissible combatants, areas of 
operations, objectives of attack, instruments and means of attack, and de- 


10 The distinction between persuasion and coercion may be clarified in terms of the 
number and cost of alternatives open to a participant. By persuasion we refer to 
interactions which leave open a number of alternatives with expectations of high gain 
and low cost. By coercion we refer to interactions which leave open few alternatives, 
with expectations of little or no gain and high costs. 

We assume that the participants consciously pursue a range of realizable alternatives 
in representative situations in the social process. This assumption is necessary to 
indicate that people who have been trained to demand and expect few alternatives 


are not free. 
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grees of destruction, achieve a reasonable balance between humanitarian- 
ism and military necessity? Do the prohibitions of coercion and violence 
impose a community-wide responsibility or are ‘‘neutrals’’ tolerated? ™ 


Outcome and Effects 


By what criteria—territoriality, nationality, passive personality, pro- 
tective, universality, et cetera—are states accorded exclusive competence to 
prescribe and apply law for particular events or value changes? By what 
eriteria—‘‘acts of state,’’ ‘‘immunities,’’ et cetera—is it expected that a 
state which has acquired effective control over persons or resources will 
defer in decision to the law prescribed by another state? What varying 
degrees of competence are accorded states with respect to events within their 
own territory, in the territory of other states and in areas open to many 
or all? Do relevant prescriptions both permit states substantially affected 
in their community value processes by particular events to assert competence 
over such events and, when two or more states are so affected, promote 
compromise by requiring claimants to take into account the degree of in- 
volvement of the values of others in the same or comparable events? Do 
the prescriptions as a whole establish an appropriate stability in the ex- 
pectations of participants that controversies will be handled in agreed ways 
without the disruptions of arbitrary assertion of power? Do they achieve 
an appropriate balance between subordinating non-governmental partici- 
pants—individuals and private associations—to inclusive community au- 
thority and freeing such participants from parochial and arbitrary restraint 
for creative initiative in ordered exploitation of the world’s resources, 
sharable and non-sharable ? 

Do prescriptions about aggregate changes—state and governmental suc- 
cession—achieve a necessary balance between continuity in the application 
of general community policy and freedom for local communities to direct 
internal changes as they deem their unique conditions to require ? 


(3) Features of Basic Value Processes Protected by Law 


Ideally our inquiry here should extend to detailed examination of all the 
remaining community value processes—such as with respect to wealth, 
enlightenment, respect, well-being, skill, rectitude, and affection or congenial 
personal relations—in a manner comparable to that employed above with 
respect to power processes. Such inquiry would survey the degree to 
which authority has been brought to the protection of claims made with re- 
spect to general participation in interactions in which a particular value is 
shaped and shared, to access to certain particular situations of shaping and 
sharing, to continuing control of certain values as base values to affect the 
shaping and sharing of the value demanded, to the employment of strategies 


11 More detailed inquiry is outlined in MeDougal and Feliciano, ‘‘ International 
Coercion and World Public Order: The General Principles of the Law of War,’’ 67 
Yale L. J. 771 (1958). 


1959 | DIVERSE SYSTEMS OF PUBLIC ORDER 23 


of varying degrees of persuasion and coercion in interactions, and to certain 
outcomes in enjoyment or consumption of the value demanded. An omni- 
present question would, of course, be with respect to each detail of every 
process whether participation is kept open and free to access by all inter- 
ested parties or reserved as monopoly for a few. 

For brief indication of the general method of inquiry we make reference 
only to a few important questions with respect to certain important values. 
We begin with ‘‘security,’’ in its maximum sense of the sum of position, 
potential and expectancy with respect to all values, and then proceed to 
other values. 


Security 


By ‘‘security’’ we here refer to demands for the maintenance of a public 
order which affords full opportunity to preserve and increase all values by 
peaceful procedures, free from more than a minimum level of coercion or 
threats of such coercion. In terms of the general analysis of power the 
questions grouped under the rubric of security emphasize, not so much the 
sharing as the mode by which the social process is carried on. Obviously 
the fundamental goal of human dignity commits us to the minimum use of 
coercion compatible with the most advantageous net position for all value 
outcomes. 

For inquiry into any particular system, some of the more general ques- 
tions may be indicated as follows: What policies are recommended as ap- 
propriate for the international community in regard to coercion? What 
objectives are asserted as permissible, and what impermissible, for em- 
ployment of coercion? What operational meaning is given to proclaimed 
policies in terms of policies sought in fact? How are proclaimed and actual 
policies translated into specific conceptions of permissible and impermissible 
coercion? What, on the one hand, are the recommended conceptions of 
‘*aggression,’’ ‘‘breaches of the peace,’’ ‘‘threats to the peace,’’ and ‘‘inter- 
vention,’’ and, on the other, of ‘‘self-defense,’’ ‘‘collective self-defense’’ 
and ‘‘police action’’? Are these concepts given an operational meaning 
which in fact authorizes, and promotes, the defense of independence and 
territorial integrity? Are all instruments of coercion, including the tech- 
niques of externally instigated coup d’etat, brought within their compass? 
What factors in the context of the world arena are recommended to de- 
cision-makers for consideration in the making of specific interpretations in 
concrete instance? What structures of community authority are approved 
and recommended for application and enforcement of community policies? 
What recommendations are made about the procedures by which decisions 
are to be taken? What specific sanctions are approved and recommended 
for securing conformity to community policies? Is there willingness to 
place adequate effective power at the disposal of community organization or 
agency? Is there willingness to take the measures in reference to other 
values, such as in regard to standards of living, freedom of communication 
and inquiry, respect for human dignity, which are necessary to predispose 
peoples to the maintenance of a secure publie order? 
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Wealth—Economic Growth and Trade 


The demand of the lower income groups and nations around the globe 
to live a better life in the material sense has confronted the world com- 
munity with most acute problems. Important questions about any pro- 
jected system of world public order are: Does this order protect an econ- 
omy which seeks an appropriate division of labor and the development and 
exploitation of resources on a world (or universal) scale or some lesser 
scale? By what policies, persuasive and coercive, are resources allocated? 
Do these policies embrace the most productive sharing of sharable re- 
sources? Are appropriate institutions provided for planning and develop- 
ment functions? What balance is achieved between the public and the 
private control of resources, or between central and decentralized control? 
Does this balance promote or retard the democratic functioning of other 
value process? Are wealth considerations subordinated to power consider- 
ations? How adequate is the protection and regulation of private claims 
to resources, and of the wealth activities of private associations across state 
lines? Are appropriate institutions provided for the most productive inter- 
national exchange? What accommodation is afforded between free markets 
and state trading? 


Respect—The Articulation and Implementation of Human Rights 


The criterion of human dignity is most obviously applicable in relations 
including the degree of effective freedom of choice given to individuals in 
society. To respect anyone is to protect his choosing function so long as 
its exercise does not seriously imperil the corresponding freedom of others. 
For inquiry into how diverse systems of public order have distinctive ap- 
proaches to all that affects human rights, we suggest questions as: Does 
this system begin with a presumption in favor of private choice? In 
favor of privacy? Does it provide equality of access to value processes 
upon grounds of merit or foster discriminations based upon caste, race, 
alienage, color, sex and so on? Does it prohibit or permit value depriva- 
tions incompatible with common humanity? Does it provide positive as- 
sistance to individuals on the basis of common humanity in overcoming 
handicaps? For what territorial community does the system demand hu- 
man right? What specific content does it recommend, and reject, for 
international prescription, covenant or customary? Does this content em- 
brace all or only a few values? How closely does it approximate, exceed 
or fall short of, such demands as are asserted in the Universal Declaration 
of Human Rights? What particular modalities, by inclusive decision, for 
the implementation of particular human rights does it accept or reject? 
Is there acceptance of disinterested, third-party decision ? 


Eniightenment and Top Skills 


It is generally recognized by observers of the world scene that barriers 
to the gathering, transmission and dissemination of current information of 
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events around the globe help to sustain the local monopolies of intelligence 
that stand in the path of peace and order. Further, the enormous signifi- 
eance of scientific and technological know-how has emphasized the im- 
portance of prompt enlightenment as to fundamental discoveries about 
nature or society. 

The relevant questions for spotlighting divergence in approach are as 
above: What positive facilities, governmental and private are afforded for 
promoting inquiry, communication, education and training? How open 
is access to all processes? Are discriminations made on grounds other than 
merit? Is freedom of expression, assembly, and association encouraged? 
Does the system promote the sharing of information, scientific knowledge, 
and cultural exchange, across state lines? What content and modes of 
implementation are proposed for international prescription? What limits 
are imposed upon the use of the ideological instrument for purposes of 
coercion ? 


Well-Being 


The importance of maintaining optimum standards of safety, health, and 
comfort is as axiomatic as the interdependence of all peoples with respect 
to such standards. Relevant questions relate both to the facilities pro- 
vided—including all degrees of governmental involvement—for medical 
care, prevention of disease, healthful housing, appropriate food and clothing, 
sanitation, working conditions, leisure and recreation, et cetera, and for the 
area of community concern and effective prescription and application of 
policy. 


Rectitude 


The reference here is to the consensus in conceptions of right and wrong 
sufficient to support all other institutional patterns of the world com- 
munity toward which we aim. A society of human dignity implies a high 
degree of unity as to goal values and to the non-coercive practices by which 
goals are clarified and put into effect. More specifically, what is involved 
is a high degree of effective application in public and private of the formal 
standards of responsibility which are essential to attain and maintain the 
desired society. 

Immediate questions relate to varying conceptions of individual and col- 
lective responsibility in national and international systems of criminal 
law and to accommodations between diverse systems, by extradition, pro- 
tection of political offenders, rights of asylum, and so on. More long term 
questions relate to potentialities for adjusting national criminal laws and 
procedures to more comprehensive unities, for adapting local systems of 
ethics (with or without religious and metaphysical derivation) to more com- 
prehensive unities, and for adapting prevailing moral sentiments for larger 
unities. Recurrent inquiry seeks the degree of freedom of choice in be- 
liefs about right and wrong and the adequacy of facilities for the enjoy- 
ment of rectitude beliefs. 
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Affection (Including Loyalties ) 


Goals here include the development of a sense of belonging to the whole 
community of mankind and concern for the common good (positive identi- 
fication), the spread of congenial personal relationships in all groups re- 
gardless of cultural or class characteristics, and the development of non- 
destructive human personalities capable of entering into friendly contact 
with others. Relevant questions relate to authoritative formulae and pro- 
cedures affecting the comprehensiveness of loyalties and memberships and 
the congeniality of personal relations. Of especial concern are any poten- 
tialities for adapting local doctrinal systems and sentiments to larger 
loyalties and for adjusting national and international prescriptions for 
facilititating more comprehensive memberships. The humanitarianism in 
family law and the degree to which this humanitarianism is projected 
across state lines are of obvious pertinence. 


What the Scholar Does in Gathering and Processing Data 


There remain for brief consideration some of the technical problems that 
relate to the operations by which scholars gather and process the data re- 
quired to identify and appraise systems of public order. We shall briefly 
characterize the strategy by which the facts of any given community context 
can be obtained. Broadly conceived, the most promising strategy of in- 
quiry moves from the well known to the less known, in this case implying 
that a beginning is made by employing the operations familiar to all legal 
scholars, then proceeding to the phases of the situation for which the social 
and behavioral sciences provide the sharpest instruments. Legal scholars in 
international law must take direct. responsibility for the plan as a whole, and 
for the execution of those parts that require the traditional training of 
lawyers. It is also essential that the legal scholar work in close association 
with specialists from related fields whose contributions are called for. 
Briefly : 


Operation 1. Establish the provisional identity of a public order system 
within a community context by means of an inventory of explicit legal 
formulae. 

The inventory can be made by examining constitutional charters, statutes 
and doctrines purportedly applied by decision makers in specific contro- 
versies. What value patterns and basic institutional practices are given 
explicit protection or aid in fulfillment? What value-institution patterns 
receive implicit support (that is, what does the scholar infer from the formal 
material, even though the language is somewhat ambiguous) ? 

By extending research through past time, changes of trend in the public 
order system, as tentatively understood, can be described. 

Operation 2. Add accuracy and detail to the inventory obtained by 
means of Operation 1 by describing the frequency with which each pre- 
scription found in the legal formulae is invoked or purportedly applied in 
controversies. 
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In the formal decision process authoritative prescriptions are mentioned 
with varying degrees of frequency by the parties who seek to justify their 
claims, and by decision makers who are performing functions of invocation 
or application. It is also true that authoritative prescriptions may be 
ignored in circumstances to which they refer (as viewed by the scholar- 
observer). It is pertinent also to note that authoritative language is often 
referred to outside the formal decision process (for instance, between pri- 
vate negotiators). Moreover, prescriptions might have been used in factual! 
situations outside the legal process, though actually no one invoked them in 
controversies difficult if not impossible to distinguish from those which 
were eventually brought to the formal attention of decision-makers. 

The data gathered by Operation 2 makes it possible to relate the language 
of authority more directly to the facts of control. As a matter of defini- 
tion it will often be clarifying for the scholar to specify the minimum level 
of frequency of invocation and purported application that he requires be- 
fore accepting a particular pattern of authority and control as ‘‘law.’’ 
The information assembled by Operation 2 makes it feasible to classify 
specific authoritative statements, not only as law but as obsolete or obsoles- 
cent or emergent law. By extending research historically the trends in the 
role of each statement can be revealed. 

Operation 3. Analyze all other sources for the purpose of making a 
fuller identification of the systems of public order provisionally revealed 
by the proceding operations. Describe the legal process in the context of 
the decision process as a whole, and of the social process within the entire 
community context. 

Most of the scholarly effort at this phase is devoted to obtaining data by 
methods that are not conventional to traditionally trained legal scholars. 
Hence reliance is put upon the finding of specialists upon the value-institu- 
tion processes of wealth, respect, well-being, and so on. Likewise specialists 
upon the inherited nature of man and the physical resources by which he 
is surrounded, and with which he interacts, are to be made use of. The 
data obtained in Operations 1 and 2, which deal with aspects of the legal 
process, must be put in the context of all categories of significant factors 
(eulture, class, interest, personality, crisis) 

To some extent the procedures of cata gathering in Operation 3 will be 
the interview or participant observation. Insofar as materials must be 
gathered which are residues of the historical process the basic methods are 
those familiar to historians. The growing application of experimental 
method has resulted in the use of ‘‘pre-tests’’ whose purpose is to reveal the 
direction and intensity of the predispositions current in a given group. 
These devices open up the future possibility of proceeding in more informed 
fashion to devise facilitating strategies for the realization of public order 


objectives. 
12 Compact summaries of the methods and findings of contemporary social science can 


be found in UNESCO’s International Science Bulletin. See further Lasswell, ‘‘The 
Scientific Study of International Relations,’’ 12 Yearbook of World ‘Affairs 1 (1958). 


28 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 53 


All the facts assembled in each operation above will of course be contrib- 
utory to the five intellectual tasks to be performed by scholars in the 
fields of international law. The data will interact with the clarification of 
values, the characterization of trend, the analysis of conditioning factors, 
the projection of future developments, and the invention and appraisal of 
alternative policies for the optimum realization of the clarified values of 
human dignity. 

The Contemporary Challenge to Scholars 

For some decades scholars of international law have been preoccupied 
with the task of establishing that the subject of their professional concern 
was in fact law and could not be dismissed as a miscellany of maxims prin- 
cipally useful for the admonishing of decision-makers to act ethically. The 
implicit assumption appears to have been that unless the universality of 
international law is established, there is no international law whatsoever; 
and further, that the most effective means of moving the world toward a 
universal body of law is to assert its contemporary reality in fact. 

It is high time that the community of scholars abandon a conception of 
their réle in history whose principal effect is to condemn them to inac- 
curacy and futility. The inaccuracy consists in the assertion of universal- 
ity in fact, and relative futility is demonstrated by the contemporary divi- 
sion of the globe into diverse systems of public order whose leaders use the 
appeal to universality as a pawn and a screen in the tactics of world power. 

The challenge to scholars is to resume their proper function which is to 
assist all who will listen to distinguish clearly between the current facts of 
the global context and estimates of future developments—and between 
estimates of policy alternatives that will merely move the world closer 
to some universal system of law and public order, however unfree, and 
alternatives that will in fact foster the common objective so frequently 
proclaimed by the authorized spokesmen of existing nation states, namely, 
the goal of realizing human dignity in theory and fact. 

More specifically the challenge to scholars of international law is twofold: 
(1) to develop a jurisprudence, a comprehensive theory and appropriate 
methods of inquiry, which will assist the peoples of the world to distinguish 
public orders based on human dignity and public orders based either on 
a law which denies human dignity or a denial of law itself for the simple 
supremacy of naked force; and (2) to invent and recommend the authority 
structures and functions (principles and procedures) necessary to a world 
public order that harmonizes with the growing aspirations of the over- 
whelming numbers of the peoples of the globe and is in accord with the pro- 
claimed values of human dignity enunciated by the moral leaders of 
mankind. 

In this perilous epoch of threatened catastrophe legal scholars have an 
opportunity of unparelleled urgency to assist in performing at least two 
indispensable functions: the function of providing intelligence and of 
making recommendations to all who have the will and capability of decision. 

As old orders crumble and dissolve under the ever-accelerating impact 
of scientific, technological and other changes, the future becomes increas- 
ingly plastic in our hands, holding out the possibility of moulding a world 
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order nearer to the aspirations of human dignity, or of losing out to the 
most ruthless and comprehensive tyranny that man has ever known. 

The impact of scholarly research and analysis can be to disclose to as many 
as possible of the effective leaders, and constituencies of leaders, through- 
out the globe the compatibility between their aspirations and the policies 
that expedite peaceful co-operation on behalf of a public order of human 
dignity. In a sense the present incompatibility is already obvious to every 
individual who possesses even a modicum of authentic information about the 
chronic threat of accidental as well as deliberate disaster. Besides the 
aspiration to remain alive, and to keep family and nation alive, there are 
legitimate aspirations to remain in a potent power position for all values. 
Research and analysis can indicate to the leader even of non-democratic 
regimes which policies, if adopted, are likely to maintain them in an ad- 
vantageous position, as they guide their peoples through peaceful transi- 
tions toward a more perfect realization of public orders of freedom and 
responsibility on a local and global scale. 

Scholars are in a position to make, to apply, and to disseminate aware- 
ness of, the basic distinction between preferred goals and specific institu- 
tions. The goal of widespread participation in all values throughout the 
social process is the fundamental criterion of policy. This must receive 
specific form, for example, in institutional practices of popular govern- 
ment, of graduated income distribution, and of an open class system. It 
is of the utmost importance that particular institutional devices shall be 
open to continuous and competent investigation to assess the actual contribu- 
tion that they are making to the overriding goal. Productive controversy 
ean rage over the definition of human dignity in specific institutional terms, 
and also over the technical measurements applied by scholars to the appraisal 
of their operations. Instead of institutional symbols such as ‘‘capital- 
ism’’ versus ‘‘socialism,’’ ‘‘territorial’’ versus ‘‘functional’’ representa- 
tion, ‘‘centralized’’ versus ‘‘decentralized’’ planning, considered abstractly 
and affirmed dogmatically, the focus of attention and debate can usefully 
shift to the appraisal of contemporary structures according to their positive 
or negative impact upon present and prospective value-shaping and sharing. 

The task of appraisal, as we have continually emphasized, is more than 
the examination of statutes, treaties, regulations, and proclaimed judicial 
doctrines. The relevant context that requires investigation is the constel- 
lation of factors affecting the creation and interpretation of authoritative 
language throughout the entire decision process. Under ascertainable cir- 
cumstances appropriately authoritative language can foster the realization 
of effective systems of public order at every level of inclusiveness up to and 
including the community of mankind, systems consistent and compatible with 
the overriding goal of human dignity. As a contemporary step in the 
direction of such universality it is imperative that spokesmen for the field 
of international law cease proclaiming the present universality of interna- 
tional law, and drop the assumption that it is a matter of indifference what 
system of public order achieves universality. This is the challenging op- 
portunity that ‘‘our time of trouble and ‘‘age of anxiety’’ offers to all 
scholars everywhere. 


THE ROLE OF ADJUDICATION IN INTERNATIONAL 
RIVER DISPUTES 


THE LAKE LANOUX CASE 
By Joun G. Layuin 
Of the New York and District of Columbia Bars 


AND 


L. BIANCHI 
Of the Michigan and District of Columbia Bars 


There are some who say that adjudication has no rdéle to play in the 
settlement of disputes over the uses of waters of international rivers. One 
author writes: 


Should independent nations ever be so poorly advised as to submit 
one of their rivers to litigation in a world court, they will have 
started down the tortuous road, from which there may be no 
return. ... 


‘Once a State is certain about its rights, or part of them,’’ he reasons, 
‘*. . . these rights will stand in the way of easy agreement.’’* Another 
author states: 


. . there is absolute unanimity amongst various writers who have 
made a special study of the problem in reaching the conclusion that 
water disputes present a classic example of disputes which cannot 
be solved in any objective manner by juridical decisions.” 


Neither author mentions the unanimously adopted resolutions of various 
Bar Associations recommending that co-riparian states resort to adjudica- 


1 Scott, ‘‘ Kansas v. Colorado Revisited,’’ 52 A.J.I.L. 432, 454 (1958). References in 
the text to adjudication or arbitration will include every kind of impartial third-party 
determination. 

2‘*The Problem of the Indus and its Tributaries—An Alternative View,’’ 14 The 
World Today 266, 275 (1958). A large number of states have entered into agreements to 
arbitrate or adjudicate river disputes that defy solution by agreement. The authors 
of these treaties do not share the view quoted in the text. 

In fairness to the authors of the articles cited in this note and in note 1, above, it 
must be acknowledged that their articles may have been written before they had an 
opportunity to evaluate the results of the Geneva Conference on the Law of the Sea 
(convened on Feb. 24, 1958, and adjourned on April 28, 1958). While this Conference 
did not deal with the law governing international rivers, the notable support given by 
it to the settlement by adjudication of disputes concerning the uses of other waters of 
common interest might have fundamentally affected the views of these authors. See 
Optional Protocol of Signature Concerning the Compulsory Settlement of Disputes, 52 
A.J.I.L. 862 (1958), and provisions for adjudication of disputes in the Convention on 
Fishing and Conservation of the Living Resources of the High Seas, ibid. at 851, 854. 
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tion if they fail to settle their disputes by agreement.* The present 
writers, who are currently engaged in seeking to resolve two international 
river disputes by negotiation,‘ agree that adjudication can play and has 
played a useful réle in promoting solution of such disputes. 

What, it may be asked, differentiates river disputes from other disputes 
—particularly from those also involving the sharing of a common resource? 
Disputes over fishing rights on the high seas have, for instance, not in- 
frequently been referred to adjudication. No one, so far as we are aware, 
has asserted that this has set a bad example. What, then, is peculiar to 
the problems of sharing the use of the waters of an international river? 
There are some important differences. In the first place, the geographical 
position of one riparian often is such that it can adversely affect the rights 
of others without acting outside its own boundaries. A lower riparian has, 
for instance, certain advantages, not enjoyed on the high seas, over the 
shipping interests of an upper riparian or non-riparian; similarly an 
upper riparian has an advantage over, say, the irrigation interests of a 
lower riparian. These advantages led in times past to the assertion that 
the physical might measured the legal right.° Though this view has been 
discredited,® apologists for states that still seek to use their geographical 
advantage as leverage to strike the best possible bargain look askance at 
any concept of impartial third-party determination. 

International river disputes may be distinguished in another way. The 
common remedy of response in monetary compensation following a breach 
of an international obligation is rarely adequate in the case of a sub- 
stantial change in the regime of a river system on which nations depend 
for their livelihood. A man dying of thirst cannot be revived with mone- 
tary compensation for his water, even when tendered in advance. The 


3See Principle \I of Resolution adopted by the International Law Association 
(I.L.A.) at its Forty-Seventh Conference held in 1956 at Dubrovnik, Yugoslavia, quoted 
below, p. 76, and Priaciple 2 of Resolution adopted by the Inter-American Bar As- 
sociation at its Tenth Conference held in 1957 at Buenos Aires, Argentina, quoted 
below, p. 73. See also note 21 below. In a Resolution on the Uses of the Waters 
of International Rivers, the 48th Conference of the International Law Association held 
at New York in September, 1958, unanimously recommended that in case of a failure 
of consultations to produce agreement within a reasonable time, the riparian states 
should seek a solution ‘‘in accordance with the principles and procedures (other than 
consultation) set out in the Charter of the United Nations and the procedures envisaged 
in Article 33 thereof.’’ Art. 33 of the Charter includes ‘‘arbitration’’ and ‘‘ judicial 
settlement.’’ 

On May 17, 1958, the Committee on Uses of International Waters of the American 
Bar Association (A.B.A.) approved a resolution which upholds the duty of riparian 
states to refrain from unilateral action in case of disagreement with co-riparians, and 
supports the U. 8. Department of State (see note 20 below), the Inter-American Bar 
Association (see note 21 below) and the Committee on the Uses of Waters of Interna- 
tional Rivers of the I.L.A. (see note 21 below) in their views that adjudication is an 
appropriate means of resolving international river disputes. See comments on above 
resolution of A.B.A. Committee in Senate Committee on Public Works, Lake Michigan 
Water Diversion, Sen. Rep. No. 2482, 85th Cong., 2d Sess., pp. 15, 24 (1958). 

*The Helmand and the Indus river disputes. The writers are in a law firm that is 
currently advising Iran and Pakistan. . 

5 See note 41 below. 6 See notes 36 and 41 below. 


32 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 53 


consequences to a nation may be no less fatal, as noted by David E. 
Lilienthal after visiting an area in Pakistan from which India had 
temporarily withheld irrigation supplies.’ There is such interdependence 
between the riparians of an international river system that action by one 
within its own borders is likely to affect the others beneficially or ad- 
versely. It is therefore next to impossible for one state to adopt a view 
of its rights and interests and act on them without passing and executing 
judgment on the corresponding rights and interests of its co-riparians. 
It has been observed that co-riparians are like partners. This inter- 
dependence of riparians is such as to create special rights and duties. 
Adjudication accordingly has a special réle in international river disputes. 
* * * 


Most disputes over the distribution amongst co-riparian states of the 
benefits to be derived from an international river involve disagreements 
over questions of fact. Even where the primary facts are known and 
agreed upon, differences are likely to arise as to the engineering and eco- 
nomic conclusions to be drawn from the basic data. Such differences are 
to be expected. Where a change is proposed and there is no disagreement 
as to the applicable principles of law, and consultation fails to resolve 
the differences, experience has demonstrated the desirability of proceeding 
with mediation or conciliation through a good officer assisted by a staff of 
objective technical experts. 

Even in disputes involving disagreement over the governing principles 
of law, or their application, the parties are likely to benefit most if the 
final solution is worked out by procedures leading to agreement. ‘‘The 
most satisfactory settlement of disputes of this kind,’’ one commission 
concluded, ‘‘is by agreement, the parties adopting the same technical 
solution of each problem, as if they were a single community undivided 


7‘*Pakistan includes some of the most productive food-growing lands in the world 
in Western Punjab (the Kipling country) and the Sind. But without water for irrigation 
this would be desert, 20,000,000 acres would dry up in a week, tens of millions would 
starve. No army, with bombs and shellfire, could devastate a land as thoroughly as 
Pakistan could be devastated by the simple expedient of India’s permanently shutting 
off the sources of water that keep the fields and the people of Pakistan alive. India 
has never threatened such a drastic step, and indeed denies any such intention—but 
the power is there nonetheless.’’ (Lilienthal, ‘‘ Another Korea in the Making?’’ Collier’s, 
Aug. 4, 1951, p. 58, col. 1.) India has since threatened to cut off Pakistan’s supplies 
in 1962. Speech of Shri S. K. Patil, Minister for Irrigation and Power, in the Lok 
Sabha on March 26, 1958. See press release of Information Service of India, Embassy 
of India, Washington, D.C., M.R. 27/58, Jume 13, 1958, for comments on Mr. Patil’s 
statements. There are, however, signs of better second thoughts. According to the 
July 15, 1958, issue of India News, a periodical of the Embassy of India in the United 
States, Mr. Patil has in a later speech (June 30, 1958) indicated that ‘‘India will do 
nothing to affect prejudicially riparian rights of Pakistan.’’ 

8 ‘“Tnternational law recognizes the right on the part of every riparian state to enjoy 
as a participant of a kind of partnership created by the river, all the advantages de- 
riving from it for the purpose of securing the welfare and the economic and civil 
progress of the nation ...’’ Société Energie Electrique du Littoral Mediterranéen v. 
Compagnia Imprese Elettriche Liguri (Decision of Italian Court of Cassation, Feb. 13, 
1939). Annual Digest of Public International Law Cases (Lauterpacht) 121, 122, 
No. 47 (1938-40). 
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by political or administrative frontiers.’’® This is the first of six princi- 
ples formulated by the ‘‘Rau Commission’’ set up to resolve a dispute 
over a proposed change in the physical regime of the Indus system of 
rivers. It is significant that this encouragement to resolution by agree- 
ment came from a body empowered to make recommendations to a central 
government for an authoritative determination of the issues involved.*® 
But the Commission also demonstrated one of the réles of adjudication. 
The parties, guided by the six general principles ** as applied by the Com- 


® Report of the Indus [Rau] Commission and Printed Proceedings 10 (Simla, 1941; 
reprinted in Lahore, 1950). 

10 The United States Supreme Court has often indicated that resolution by agree- 

ment is generally the preferable method of settling water disputes. In Hinderlider 
v. LaPlata Company, 301 U. S. 92, 105 (1937), Justice Brandeis said: 
‘¢. .. The difficulties incident to litigation have led States to resort, with frequency, 
to adjustment of their controversies by compact, even where the matter in dispute was 
a relatively simple one of a boundary. In two such cases this Court suggested ‘that 
the parties endeavor with the consent of Congress to adjust their boundaries.’ In New 
York v. New Jersey (256 U. S. 296, 313), which involved a more intricate problem 
of rights in interstate waters, the recommendation that treaty-making be resorted to 
was more specific.’’ 

In New York v. New Jersey, 256 U. S. 296, 313 (1921), the Court said: 

‘¢We cannot withhold the suggestion, inspired by the consideration of this case, that 
the grave problem of sewage disposal presented by the large and growing populations 
living on the shores of New York Bay is one more likely to be wisely solved by co 
operative study and by conference and by mutual concession on the part of representa- 
tives of the States so vitally interested in it than by proceedings in any court however 
constituted.’’ 

11 The Commission was appointed in 1941, pursuant to the Government of India Act, 
1935, to report upon a complaint by the Province of Sind concerning injuries to it 
threatened by proposals of the Punjab, an upstream riparian, to impound and divert 
waters of tributaries of the Indus River. The Chairman of the Commission was Sir 
Benegal N. Rau, then a judge of the Calcutta High Court and later a member of the 
International Court of Justice. At the outset, the Commission proposed for comment 
by the parties certain general principles of law, and these were accepted unanimously 
by the primary disputants and the five other States and Provinces which appeared in 
the proceedings. These principles are stated in the Report, op. cit. note 9 above, at 
10-11 as follows: 


‘*Subject to correction in the light of what you may have to say, the following 
principles seem to emerge from the authorities: 


‘*(1) The most satisfactory settlement of disputes of this kind is by agreement, the 
parties adopting the same technical solution of each problem, as if they were a single 
community undivided by political or administrative frontiers. (Madrid Rules of 1911 
and Geneva Convention, 1923, Articles 4 and 5.) 

“*(2) If once there is such an agreement, that in itself furnishes the ‘law’ governing 
the rights of the several parties until a new agreement is concluded. (Judgment of 
the Permanent Court of International Justice, 1937, in the Meuse Dispute between Hol- 
land and Belgium.) 

**(3) If there is no such agreement, the rights of the several Provinces and States 
must be determined by applying the rule of ‘equitable apportionment’, each unit get- 
ting a fair share of the water of the common river. (American decisions.) 

**(4) In the general interests of the entire community inhabiting dry, arid territories, 
priority may usually have to be given to an earlier irrigation project over a later one: 
‘priority of appropriation gives superiority of right’. (Wyoming v. Colorado, 259 
U. S. 419, 459, 470.) 
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mission to the specific issues blocking an accord, were able to work out the 
technical details involved and to arrive at the desired agreement.'? Pro- 
cedures other than direct negotiation, including adjudication, can thus 
play a constructive rdle in removing the obstacles to agreement.** 

This réle appears to have been overlooked by the authors who have 
opposed reference of river disputes to impartial third-party determina- 
tion. Focusing as they do on the positive advantages of agreement, they 
are carried beyond the tenable position that this is the most satisfactory 
means, to an argument that negotiation is the only desirable means.‘** They 
ignore the constructive part which third-party resolution of stubborn 
issues can play in promoting agreement. In looking only at the positive 
results flowing from accomplished compacts or treaties, they overlook the 
negative results of refusal to arbitrate away the stumbling blocks to 
agreement. 

The contention that agreement by negotiation is the only means of 
resolving river disputes has, in an interesting way, been itself a subject 
of arbitration. That arbitration was possible, of course, only because of 
agreement to arbitrate. When the advocates of resolution by negotiated 
agreement refine their position to include acceptance of an obligation to 
arbitrate issues that resist solution by negotiation, their position will be 
purged of its negative character. 

The arbitration referred to is the recent one between France and Spain. 
It is known as L’affaire du Lac Lanouz.*® The issue submitted was 
whether a change proposed by France in its part of a river system shared 


‘*(5) For purposes of priority the date of a project is not the date when survey is 
first commenced, but the date when the project reaches finality and there is a fixed 
and definite purpose to take it up and carry it through. (Wyoming v. Colorado, 259 
U. 8. 419, 494, 495; Connecticut v. Massachusetts, 282 U. 8. 660, 667, 673.) 

‘*(6) As between projects of different kinds for the use of water, a suitable order of 
precedence might be (i) use for domestic and sanitary purposes; (ii) use for navigation, 
and (iii) use for power and irrigation. (Journal of the Society of Comparative Legisla- 
tion, New Series, Volume XVI, No. 35, pages 6, 7.) ’’ 

As to the question of priorities the Commission continued: ‘‘We may observe in 
passing that the ranking of different uses in a particular order of precedence depends 
on the circumstances of the river concerned. And even as regards the same river, 
different authorities may take different views.’’ (Ibid. at 11.) 

12 The parties agreed on the distribution of the waters and, in accordance with the 
report of the Commission, that one party was bound to reimburse the other for works 
to be built by the latter for the benefit of the former. The amount to be paid was 
not agreed upon and the question would have been referred to His Majesty in Council 
for a final decision but for the interposition of Partition and the establishment of India 
and Pakistan as independent countries. 

18 The Indus Commission played a réle somewhat between conciliation and adjudica- 
tion or arbitration. It won agreement to the principles, then applied them in the form 
of recommendations to the central authority, which had the power to, and in all like- 
lihood would, implement them in its orders. 

14 Scott, note 1 above; ‘‘The Problem of the Indus and its Tributaries—An Alterna- 
tive View,’’ note 2 above. 

15 Affaire du Lac Lanoux, Sentence du Tribunal Arbitral, Paris, 1957 (hereinafter 
cited as Sentence). The Award appears also in 29 Revue Gén. de Droit Int. Pub. 
79-119 (1958); and is digested below, p. 156. 
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with Spain would, if carried out without the prior agreement of Spain, 
constitute a violation of stated treaties.1*¢ The Tribunal reasoned that, in 
determining whether Spain’s agreement was necessary, it should first find 
whether the change would affect Spain adversely. It found that Spanish 
interests would not be adversely affected. The question then became: Is 
agreement necessary before making on French territory a change that 
would not adversely affect Spain? The Tribunal examined this under 
le droit international commun as well as under the treaties between Spain 
and France. The treaties, it found, did not require prior agreement. 
The question thus resolved itself to this: Is prior agreement required under 
customary international law to a change in the regime of an international 
river by a riparian that sustains before an arbitral tribunal its contention 
that the change will not adversely affect the interests of its co-riparian? 

The Tribunal held that under these circumstances agreement was not 
necessary. The case is not significant for this holding. It is significant 
for its demonstration of the way a stumbling block to agreement can be 
removed by arbitration. So long as Spain objected, believing, as it did, 
that the proposed change might adversely affect its interests and that 
France would be violating its treaty obligations, this objection—given 
a French desire not to offend Spain—effectively blocked both agreement 
to the change and harmless change without agreement. The arbitration 
removed this stumbling block, thereby permitting the parties to set to 
work agreeing upon details. 

The holding of the Tribunal goes further than to demonstrate this role 
of arbitration in promoting agreement. It brings out that insistence by 
one side upon the right to be the sole judge of the merits of its own con- 
tentions opens the door to possible international liability.’ This will 
bring little comfort to those who, while contending that agreement is the 
only way of settling an international river dispute, have built this con- 
tention on the premise that, lacking agreement, neither side is under any 
legal prohibition to make unilaterally whatever changes the advantages 
of its geographic position permit.*® 

The alternative to agreement, the Tribunal said, is normally arbitra- 
tion whenever the judgment of two states, arrived at reasonably and in 
good faith, is in contradiction as to the facts or as to the applicable rules. 
In such a case, 


there would appear to be a dispute which the parties normally seek 
to resolve by negotiation, or in the alternative, by submitting to the 
authority of a third party . . . [Authors’ translation.] 


16 Boundary Treaty of Bayonne of May 26, 1866, and the ‘‘ Acte Additionnel’’ of the 
same date. The texts of these treaties can be found in 56 Brit. and For. State Papers 
212 et seq. 

17 Sentence at 50. 

18‘*The Problem of the Indus and its Tributaries—An Alternative View,’’ note 2 
above, at 274; see also note 36 below. . 

18 Sentence at 50. 
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The commitment to arbitrate will frequently induce agreement by nego- 
tiation. Before discussing this réle of arbitration, there is a middle 
position suggested by a conclusion in a legal memorandum submitted by 
the Department of State to a committee of the United States Senate in 
April, 1958. The State Department was facing the problem raised by 
the fact that some changes in the regime of an international river may 
have consequences so serious that it is not enough for a state proposing to 
make the change to stand ready to compensate in the event that it should 
be held that its action affected adversely the legal rights of a co-riparian. 
It faced also the problem that in such a situation it would be as unsatis- 
factory were the objecting co-riparian to arrogate to itself the right to 
judge whether its rights would be adversely affected as for the riparian 
proposing the change to be the judge of the correctness of its position. 
Its conclusion is as follows: 


3(a) A riparian which proposes to make, or allow, a change in the 
existing regime of a system of international waters which could 
interfere with the realization by a co-riparian of its right to share 
on a just and reasonable basis in the use and benefits of the system, 
is under a duty to give the co-riparian an opportunity to object. 

(b) If the co-riparian, in good faith, objects and demonstrates its 
willingness to reach a prompt and just solution by the pacific means 
envisaged in Article 33 (1) of the Charter of the United Nations, a 
riparian is under a duty to refrain from making, or allowing, such 
change, pending agreement or other solution.*° 


The pacific means envisaged in Article 33 (1) of the Charter of the 
United Nations include arbitration and judicial settlement. A similar 
conclusion by the Committee on the Uses of Waters of International Rivers 
of the American Branch of the International Law Association recognizes 
the duty of a riparian to refrain from making changes so long as an ob- 
jecting co-riparian ‘‘demonstrates its willingness to reach a prompt and 
just solution by the pacific means envisaged in the Charter of the United 
Nations, including a determination by the International Court of Justice 
or other agreed tribunal.’’ ** 

The above formulations recognize the réle that adjudication can play, 
even though the parties are unwilling to commit themselves to compulsory 
adjudication in all cases. In effect they say that if a co-riparian wishes 
to hold up changes in a river regime on the ground that they would ad- 
versely affect its rights, it may do so only if it is willing to have the validity 

20 Memorandum of the U. S. Department of State, 85th Cong., 2d Sess., Sen. Doc. 
No. 118, pp. 90-91 (1958), prepared by William L. Griffin, entitled ‘‘ Legal Aspects of 
the Use of Systems of International Waters with Special Reference to the Columbia- 
Kootenay River System under the Treaty of 1909 and under Customary International 
Law’’ (hereinafter cited as ‘‘Dept. of State Memorandum’’). 

21 Principle III in Principles of Law and Recommendations on the Uses of Inter- 
national Rivers—Statement of Principles of Law and Recommendations with a Com- 
mentary and Supporting Authorities Submitted to the International Committee of the 
International Law Association by the Committee on the Uses of Waters of International 
Rivers of the American Branch, p. xi (Washington, D. C., 1958, Lib. Cong. Cat. Card 
No. 58-12111; hereafter cited as ‘‘ Principles ... American Committee’’). Cf. Principle 
3 of Resolution of Inter-American Bar Association, quoted below, pp. 73-74. 
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of its objection tested by third-party determination. The rule of law 
as formulated by the State Department and by the American Branch 
Committee of the International Law Association protects the proposing 
riparian from a stalemate that in effect would amount to a veto. This 
role of arbitration provides a means of protecting each side from the un- 
fortunate consequences of acts justified only by unilateral decision. 


Let us now turn to the even greater réle that can be played by a com- 
mitment given by each side to resort to third-party determination. A 
commitment to submit to adjudication may prevent stalemates and pro- 
mote a more constructive solution by inducing restraint and reasonableness 
on both sides.?? This is beautifully illustrated in the Lake Lanoux Case. 
The question submitted in the case of Lake Lanoux was, it will be recalled, 
a relatively simple one. The dispute in its earlier stages was anything but 
simple. But on July 10, 1929, twelve years after the beginning of the 
dispute, France and Spain signed a general arbitration treaty under 
which they agreed to submit all unresolved disputes either to arbitration or 
to adjudication by the World Court. As will be seen, the recognition of 
this obligation, together with the realization that new uses coming later 
into being might induce an impartial tribunal to award less than could 
be won by mutual accommodation, undoubtedly encouraged the successive 
concessions that were made, until the only issue that remained was, as has 
been seen, a very simple one. 

Lake Lanoux lies wholly within French territory and is fed entirely 
by streams rising in France. It empties naturally through a tributary of 
the Carol which crosses into Spain and empties into the Segre River. 
Since 1917, France and Spain had been unable to come to terms on the 
question of the right of France to proceed with the utilization of the waters 
of Lake Lanoux under several plans advanced over the years. France 
contemplated using the Lanoux as a reservoir and then diverting its 
waters to the basin of the Ariége, a wholly French river, where it could 
profit by a precipitous drop for the production of electric energy.”* 


22 ‘*Tt is important, too, to bear in mind that the mere fact that a court is open for 
dealing with disputes and that the parties may be compelled to appear before it is often 
enough to spur parties into settling their differences amicably out of court. This 
might well be the case in some international disputes as well as in cases of a private 
nature.’’ ‘‘International Order Under Law,’’ address by William P. Rogers, Attorney 
General of the United States, prepared for delivery at the Forty-Eighth Biennial 
Conference of the International Law Association, New York University Law Center, 
New York, N. Y., Sept. 2, 1958; Mimeographed Release of the Department of Justice, 
p- 9 (1958); 39 Dept. of State Bulletin 536 at 539 (1958). 

23 According to the French Mémoire, Lake Lanoux, one of the largest Pyrenean 
lakes, lies at an altitude of approximately 2,174 meters, is about three kilometers in 
length and 500 meters in width, and has a surface of 86 hectares. Its depth is at 
some points as great as 53 meters. The volume of water it collects naturally is about 
17 million cubic meters. The planned construction of a barrage of the height of 45 
meters would turn Lake Lanoux into a reservoir capable of storing approximately 70 
million cubie meters of water. The water would be channeled through a tunnel toward 


at * * 
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It was physically possible for France to return to the Carol from a 
higher reach of the Ariége water equivalent (in amount and rate of flow) 
to the total diversion. The original French proposal contemplated, how- 
ever, no replacement of supplies to the Carol River, notwithstanding that 
there were important irrigation uses in Spain dependent upon such 
supplies. It appears that France intended to provide only monetary in- 
demnity to Spain for the losses to be suffered by reason of the proposed 
diversion. This was an extreme position and it drove Spain to an op- 
posite extreme. Spain replied that France could not lawfully change the 
natural course in France of a river flowing into Spain without the prior 
consent of Spain, even though the flow at the border were to remain 
unchanged. 

France then offered to return to the Carol River a flow adequate to 
meet ‘‘Spain’s real needs.’’ It may be assumed that this represented what 
the French considered to be necessary to maintain what France considered 
to be Spain’s existing uses. This concession did not win Spain’s consent. 

The French next offered to return to the Carol an amount of water 
from the Ariége equivalent to the full inflow at Lake Lanoux. Spain con- 
tinued to object on the ground that the change would subject the flow into 
Spain to French control. To meet this, the French offered to permit a 
Spanish representative with the privileges of a consular agent at all times 
to be present to join in the measurement of the inflow of Lake Lanoux and 
to verify that an equivalent return was being made from the Ariége. 
This added concession, however, did not win agreement. 

The Spanish Government came forward with an alternative plan. It 
met the Spanish objection by keeping the waters of Lake Lanoux beyond 
human power to drain them from the basin of the Carol. While it would 
have enabled France to produce hydro-electric power, the amount would 
have been less than under the French proposal. The reduction in power 
potential was not acceptable to the French. In a last effort to win Spanish 
consent, the French agreed to manage the delivery of Ariége water in 
such a way that the quantity would not only be the same as that naturally 
received from Lake Lanoux, but the deliveries would be at times more 
advantageous to Spanish agriculture. Even with this added feature, the 
Spanish Government refused to agree to the French project. The govern- 
ments of the two nations thereupon submitted to arbitration the question 


the Atlantic watershed and directed to a power station where it would be run through 
a turbine after dropping straight from a height of 780 meters. This project would 
enable France to produce enough electricity, even during the peak hours, to serve a 
city of 326,000 inhabitants throughout the year. To return to the Carol River the 
waters diverted from it, the French project contemplates the construction of a tunnel, 
5 kilometers in length, which would take water from the Ariége to the Carol at a rate 
of approximately 5 cubic meters per second and at a point higher than where the head- 
works of a canal which serves Spanish users are located. The headworks would lie in 
French territory. The planned diversion amounts to 25% of the entire flow of the 
Carol, the waters of which are used in Spain by 18,000 farmers. (Affaire du Lac 
Lanoux, Mémoire du Gouvernement de la République Francaise 3-13 [ Paris, 1957].) 
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whether the project with all the concessions made by the French required 
the agreement of Spain.** 

The effect of an obligation to arbitrate in bringing the parties closer 
together in the Lake Lanoux Case must to an extent be surmised. There 
is, however, an instance where officers of one of the parties to an inter- 
national river dispute gave public expression as to the effect of a commit- 
ment to arbitrate. The statements were made by a State Department 
lawyer and the Chairman of the Senate Foreign Relations Committee. 
The opinion of the lawyer was given in response to questions put by Sen- 
ators considering consent to the ratification of a treaty settling differences 
that had arisen with Mexico over the distribution of waters of the Rio 
Grande and Colorado rivers. 

The treaty provided for the United States to guarantee delivery to 
Mexico of a supply of water in excess of the amount believed by some of 
the Western States to be necessary. The amount was less than was then 
flowing into Mexico. The attorney of the State Department pointed out 
that if Mexico put this to beneficial use, it might acquire rights to more 
water than it had accepted in the negotiations.**> Certain of the Senators 
took the position that the United States, being upstream and not com- 
mitted to arbitrate, could not be injured by the Mexican assertion of 
rights. They argued that a Senate reservation to the 1929 Inter-American 
Arbitration Treaty excused the United States from giving Mexico an op- 
portunity to test its rights. The attorney of the State Department ex- 


24 After years of intermittent negotiations, which began in 1917, and after delays 
owing to the second World War, France and Spain reached a standstill agreement in 
1949 during a meeting of the ‘‘International Commission of the Pyrenees.’’ It was 
decided to establish a ‘‘Mixed Commission of Engineers’’ the task of which was to 
study the possibility of solutions open to the parties. France and Spain agreed, as 
part of the proceedings of the International Commission of the Pyrenees, not to make 
changes in the regime of their commen waters until further agreement. The duration 
of this agreement became a matter of dispute in the arbitral proceedings. During the 
work of the Mixed Commission a first project was examined which proposed the resti- 
tution of only 1200 liters per second, from May 1 to Sept. 30, and 600 liters per 
second from Oct. 1 to April 30, and the indemnification of users whose needs might 
not be met by these allocations. In 1954 France offered to make full restitution. In 
November, 1955, France offered further to guarantee a delivery of an annual volume 
of 20 million cubic meters of water and to permit the Mixed Commission to check on 
all construction phases, the regularity of restitutions, and to allow a representative 
of Spain with consular status to have access to all the works at any time in order to 
assure himself that the French pledge was being properly administered and carried out. 
In February, 1956, France conceded further the possibility of regulating the return of 
the waters in such a way as to increase their availability to Spain in periods of greater 
need and to establish a reserve for the benefit of Spain during dry years. Agreement 
having proved impossible, the two countries decided to submit the dispute to arbitra- 
tion in May, 1956; a compromis was signed in November, 1956. In September, 1956, 
the French Ambassador at Madrid announced that France would undertake to maintain 
the status quo until a decision was reached by the Arbitral Tribunal. 

25 Statement by Benedict M. English, Assistant to the Legal Adviser of the Depart- 
ment of State, in Hearings before the Senate Committee on Foreign Relations om Treaty 
with Mexico Relating to the Utilization of Waters of Certain Rivers, 79th Cong., 1st 
Sess., Pt. 5, pp. 1738-1752 (1945). 
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pressed the opinion that Mexico could require the United States to arbi- 
trate.** There then followed a discussion off the record. Chairman Tom 
Connally said, ‘‘Lift your pen, Mr. Reporter.’’ After the reporter’s pen 
again touched paper, the following was recorded: 


Senator MILLIKEN. I most respectfully suggest that no one from 
the State Department be pushed to give an opinion, either off or 
on the record, that might be thrown in our teeth if we do not have a 
treaty. This witness has stated that he has brought in here an as- 
semblage of cases and authorities which should be considered in the 
light of the authorities and cases that were brought here by Mr. Shaw. 
This witness brings these cases here, as I understand it, for that limited 
purpose. I will not say it is improper, but I think it is highly inad- 
visable to press any of these State Department witnesses beyond that 
point. 

Senator DOWNEY. Mr. Chairman may I call this to your atten- 
tion: If, apparently, the position taken by this witness and the State 
Department witnesses, as I understand it, is correct, as I think most 
of us understand it, then I say that we should be advised thereby 
and not lose one day in stopping Mexico from building up any future 
right. If I got the correct implication from the testimony————. 

The CHAIRMAN. How can you do that unless you adopt this 
treaty ? ** 


A few moments later the following colloquy was recorded: 


Senator DOWNEY. So far as you know, has the State Department 
yet taken any steps toward requiring a disclaimer of right from 
Mexico, or in any other way, to prevent this right you speak of from 
developing, whatever it may be? 

Mr. ENGLISH [the lawyer of the Department of State]. I have 
no knowledge of the situation relating to the Colorado River waters 
at all; I simply came here to discuss the sole question of arbitration. 

Senator DOWNEY. Do you not think, in view of what you have 
said here, that the State Department should immediately formulate 


26 Mr. B. M. English, the attorney of the State Department, summed up his testi- 
mony as follows: 

‘¢In conclusion, we respectfully submit the following: 

‘¢First, the contention that under the Senate reservation to the 1929 inter-American 
arbitration treaty the United States can properly refuse to arbitrate any matter which it 
does not desire to arbitrate, is unsound and unsupportable. 

‘*Second, the contention that under that treaty the United States can properly refuse 
to arbitrate a demand by Mexico for additional waters of the Colorado is, to say the 
least, extremely doubtful, particularly when the Harmon opinion is viewed in the light 
of the following: 

‘‘(a) The practice of states as evidenced by treaties between various countries, 
including the United States, providing for the equitable apportionment of waters of 
international rivers. 

‘*(b) The decisions of domestic courts giving effect to the doctrine of equitable 
apportionment, and rejecting, as between the States, the Harmon doctrine. 

‘*(e) The writing of authorities on international law in opposition to the Harmon 
doctrine. 

‘*(d) The trail smelter arbitration, to which we referred.’’ (Hearings, note 25 
above, at 1751.) 

27 Hearings, note 25 above, at 1754. 
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such a plan as will best protect the water users in the United States 
and the States of the United States against Mexico’s acquiring an ex- 
panding use in the waters of Boulder Dam and the Colorado River? 

The CHAIRMAN. Has not the State Department done that in this 
treaty according to your view? ** 

There were strong forces in Mexico and the United States in favor of a 
fair agreement, but there was also strong opposition by local interests. 
This opposition was overcome by the demonstration that the United States 
was obliged to arbitrate, and that an arbitral decision after Mexico might 
have acquired further vested rights would lead to a result less to the liking 
of the opposing local interests than the results under the treaty. The 
commitment to arbitrate thus, by official admission, induced agreement.*® 


There is still another réle played by adjudication. This is to provide 
guideposts or precedents for the solution of later disputes by agreement. 

The interstate cases that have been decided by the United States Supreme 
Court have assisted negotiators in the resolution of twenty river disputes 
by interstate compact. Even a cursory reading of these compacts shows 
that agreement was reached through recognition of the principles laid 
down in the litigated cases.*° By analogy these interstate adjudications 
provide guideposts for the resolution of inter-nation disputes by nego- 
tiated treaties or by adjudication leading to agreement. Tribute to their 
value as precedents is given in the Sentence of the Lake Lanoux Arbitral 
Tribunal.*t| The fact that the decisions of American and other federal 
courts concern disputes between member states of federations does not 
impair the analogical value of the principles carved out in such decisions. 
The fundamental policies to be weighed in passing on matters involving 
water economics, and the types of factual problems involved are not dif- 
ferent essentially in interstate and international disputes. The existence, 
in the latter cases, of separate sovereignties, not subject to the compulsory 
jurisdiction of a higher authority, is no more than an obstacle to the growth 
of international judicial precedents. It renders the analogy the more 
apposite. 

The Lake Lanoux Tribunal drew from these federal decisions, from 
international adjudications and from the ‘‘practice’’ and ‘‘conviction’’ of 
states to give the latest expression to certain juridical principles. These 
principles will be of assistance in the solution of other river disputes by 


28 Ibid. at 1754-1755. 

29 Treaty on the Utilization of Waters of the Colorado and Tijuana Rivers and of 
the Rio Grande, 59 Stat. 1219 (1945). 

30 American Compacts, Treaties, and Adjudications are collected in Documents on the 
Use and Control of the Waters of Interstate and International Streams (U. S. Depart- 
ment of the Interior, Washington, 1956). Among foreign judicial decisions dealing 
with the uses of waters of interstate or international rivers are the following: Wiirttem- 
berg and Preussen v. Baden, 116 Entscheidungen des Reichsgerichts in Zivilsachen, 
Supplement, p. 18 (Deutscher Staatsgerichtshof, 1927), and Société Energie Electrique 
du Littoral Mediterranéen v. Compagnia Imprese Elettriche Liguri, note 8 above. 

81 Sentence at 40. 
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agreement or adjudication or by a combination of the two.** They are in 
harmony with the formulations of learned societies working in this field 
and the conclusions of the United States Department of State.** 

The decisions at the international level are too few to have caught up 
with the wealth of precedents in the practices of riparian states revealed 
not only in their actions and in the official pronouncements of their repre- 
sentatives, but also in the pattern developed in hundreds of water treaties. 
The decisions being few, it seems appropriate to review in some detail 
those principles which the Lake Lanoux Tribunal recognized in its opinion. 

Significantly, the Tribunal refrained from academic distinctions be- 
tween the principles that are fully recognized as constituting existing in- 
ternational law, those that are coming into recognition, and those that are 
still aborning. The disputant states eschewed the same distinctions. 
Many were nevertheless recognized by them in negotiations over Lake 
Lanoux and in the briefs before the Tribunal.** These principles were 


32 A bibliography on the legal aspects of the non-navigational uses of international 
rivers appears in Principles . . . American Committee 109-129, op. cit. note 21 above. 

The comprehensive works on the law governing the uses of international rivers in- 
clude: Smith, The Economic Uses of International Rivers (1931); Andrassy, ‘‘ Les rela- 
tions internationales de voisinage,’’ in 79 Hague Academy Recueil des Cours 77-182 
(1951, IL); Sevette, Legal Aspects of Hydro-Electric Development of Rivers and Lakes 
of Common Interests (U.N. Doc. E/ECE/136, Geneva, 1952; this work will be cited 
as ECE Report); Berber, Die Rechtsquellen des Internationalen Wassernutzungsrechts 
(Munich, 1955); Hartig, Internationale Wasserwirtschaft und Internationales Recht 
(Vienna, 1955); Principles of Law Governing the Uses of International Rivers—Reso- 
lution Adopted by the International Law Association at its Conference Held in August, 
1956, at Dubrovnik, Yugoslavia, together with Reports and Commentaries Submitted 
to the Association (Washington, D.C., 1957, Lib. Cong. Cat. Card No. 57-10830; here- 
after cited as ‘‘Principles . . . Dubrovnik’’); Andrassy, Utilisation des eaux interna- 
tionales non-maritimes (en dehors de la navigation) (Institut de Droit International, 
Geneva, 1957); Principles of Law Governing the Uses of International Rivers and 
Lakes—Resolution Adopted by the Inter-American Bar Association at its Tenth Con- 
ference Held in November, 1957, at Buenos Aires, Argentina, together with Papers 
Submitted to the Association (Washington, D.C., 1958, Lib. Cong. Cat. Card No. 
58-12112; hereafter cited as ‘‘ Principles . . . Buenos Aires’’); Dept. of State Memo- 
randum, op. cit. note 20 above. 

83 A summary of the work of international bodies in the field of international river 
law, together with the texts of declarations, resolutions and conventions appears in Ap- 
pendix A of Principles . . . American Committee (op. cit. note 21 above) at 53 et seq. 

34 France and Spain devoted substantial parts of their briefs to an analysis of their 
rights as co-riparians apart from the obligations arising from treaties. Their adherence 
to a substantive rule of reason stands out despite their basic divergence over the neces- 
sity of prior agreement under the circumstances of the case. The French Mémoire, 
in a chapter entitled ‘‘Le Droit des Gens,’’ at pp. 58-66, begins its analysis of cus- 
tomary international law by stating that the proposed diversion is in conformity with 
the principles of international law apart from treaty, and remarks that a consideration 
of international custom is not superfluous for the purposes of the case. In order to 
identify the principles of existing customary international river law, the Mémoire con- 
siders, article by article, the pertinent provisions of the Declaration of Madrid of 1911 
of the Institut de Droit International (see text in 24 Annuaire de 1’Institut de Droit 
International 365 (1911) and in Principles . . . American Committee, op. cit. note 21 
above, at 54), and comments after each principle that the French project conforms 
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thus acknowledged practically. In endorsing them the Tribunal has added 
to their juridical stature. 

1. One article of a treaty between France and Spain laid down that all 
stagnant or running waters are subject to the sovereignty of the state in 
which they are located, ‘‘except for the modifications agreed to between 


with it. The part of the Declaration requiring prior agreement before alterations are 
made in the regime of international rivers is claimed by France to apply only to cases 
in which the quantity or quality of water at the border is changed. Since the French 
project entails no such change, it is argued, France is respecting customary international 
river law. 

The pertinent provisions of the Geneva Convention of 1923 (see text in 36 L.N.T.S. 
75 and in Principles . . . American Committee, cited note 21 above, at 56) are 
also analyzed one by one in the French Mémoire, and it is argued that the proposed 
diversion does not violate them. 

Concerning the validity of the above declaration and convention as indicative of 
the present state of customary international river law, the Mémoire states: 

‘*They are the results of efforts which have not always been crowned with success 
and followed by action. But their importance is no less great, thanks to the competence 
and authority of their authors and to the very extensive scope, one might say universal 
scope, of the rules which they have attempted to establish.’’ (Affaire du Lae Lanoux, 
Mémoire du Gouvernement de la République Francaise 64-65, Paris, 1957; authors’ 
translation. ) 

The French Mémoire summarizes the principles to be derived from the authorities 
as follows: 


‘*As far as this litigation is concerned, the following [rules] may be particularly re 
tained: Sovereignty, on its territory, of a State desirous of carrying out hydroelectric 
developments; correlative duty, for it, not to injure gravely the interests of a neigh- 
boring State; convenience of informing a neighboring State of contemplated projects, 
of discussing them with it, if it need be; opportunity of searching for an agreement 
including, if appropriate, guarantees of execution; but no duty, if the interests of 
the latter State do not suffer serious prejudices, to obtain its consent before under- 
taking the works.’’ (Ibid. at 65; authors’ translation.) 

The Spanish Mémoire, at pp. 61-78, stated that the examination of treaties regu- 
lating the rights of co-riparians is a proper method of inquiry into the conception 
of general international river law held by states in general, since in many cases treaties 
contain applications of general principles to specific circumstances. A number of bi- 
lateral and multilateral treaties are then analyzed in the Mémoire to show that co- 
riparians have often undertaken to refrain from making changes in the existing regime 
of international rivers without first securing the consent of interested co-riparians. 

The decisions of the German, Swiss, and American federal courts are reviewed in 
the Mémoire to indicate that the principle that no substantial change can be brought 
about by one riparian without the consent of co-riparians is supported in the available 
opinions of courts having to decide questions analogous to those arising from the uses 
of international rivers. 

More than 30 publicists are listed in the Mémoire as supporting the view that a prior 
agreement is mandatory before a riparian may effect a substantial change in the regime 
of the waters of international rivers and lakes. It is recognized by the Spanish Gov- 
ernment that different authors justify their views on the basis of different theories, 
but the conclusion is reached that they all agree on the basic proposition that inter- 
national law, apart from treaty, sanctions not only the equality of rights of co- 
riparians, but also the necessity of prior agreement among co-riparians, whenevef a sub- 
stantial alteration of the regime of the waters is contemplated. 
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the two Governments.’’** Citing this, France contended that all possible 
limitations to its sovereign right to act as it chose must stem from the 
treaties. Referring to the article, the Tribunal answered: 


This text itself contains a reservation to the principle of territorial 
sovereignty . . .; some provisions of the Treaty [of Bayonne] and 
of the Acte Additionnel of 1866 declare the most important limita- 
tions; there can be other limitations. [Emphasis added; authors’ 
translation.] ** 


2. France further contended that the limitations to its sovereign right 
to dispose freely of the waters of its international rivers and lakes must be 
strictly construed because they were in derogation of sovereignty. The 
Tribunal concluded : 


it has been argued before this Tribunal that these limitations 
must be strictly construed because they are in derogation of sov- 
ereignty. The Tribunal is not able to countenance such an absolute 
formula. Territorial sovereignty plays the part of a presumption. 


35 Art. 8 of the Acte Additionnel of 1866 reads: ‘‘ All stagnant and flowing waters, 
whether they are in the private or public domain, are subject to the sovereignty of the 
State in which they are located, and therefore to that State’s legislation, except for 
the modifications agreed upon between the two Governments. Flowing waters change 
jurisdiction at the moment when they pass from one country to the other, and when 
the watercourses constitute a boundary, each State exercises its jurisdiction up to the 
middle of the flow.’’ (Authors’ translation.) 

36 Sentence at 33. A dwindling minority of writers has maintained that international 
law does not impose any obligations on riparian states desirous of using the waters 
of international rivers within their jurisdictions. The ECE Report, in its review of 
some thirty writers (at 51-68), finds that not more than three or four still take this 
position. 

A related position is taken by Berber, op. cit. note 32 above, at 104, who nevertheless 
brands the doctrine of absolute territorial sovereignty as based upon an individualistic, 
anarchical conception of international law. 

For the majority view that co-riparians are under mutual obligations not to cause 
serious injuries to each other’s interests and are entitled to share in the common 
waters on a reasonable basis, see the following: Brierly, The Law of Nations 204-205 
(5th ed., 1955) ; 1 Oppenheim, International Law 346-347 (8th ed., Lauterpacht, 1955) ; 
Sevette, op. cit. note 32 above, at 209 et seq.; Sauser-Hall, ‘‘L’utilisation industrielle 
des fleuves internationaux,’’ in 83 Hague Academy Recueil des Cours 465-586 (1953, 
II); Eagleton, ‘‘The Use of the Waters of International Rivers,’’ 33 Canadian Bar 
Review 1021 (1955); Andrassy, op. cit. note 32 above; Dept. of State Memorandum, 
note 20 above; Principles . . . American Committee, op. cit. note 21 above; Principles 
. . . Buenos Aires, op. cit. note 32 above; Laylin, ‘‘The Uses of the Waters of Inter- 
national Rivers,’’ in Principles . . . Dubrovnik, op. cit. note 32 above, at 1; 48th 
Conference of the International Law Association (New York, 1958), Resolution on the 
Uses of the Waters of International Rivers. The Resolution adopted by reference the 
Report of the Committee on the Uses of the Waters of International Rivers, quoted in 
part in note 41 below; see also p. 74 below. 

Leaning toward the opposite extreme that a riparian may do nothing to affect a 
co-riparian without prior agreement are: Cardona, ‘‘E] régimen juridico de los rios 
internacionales,’’ 56 Revista de Derecho Internacional 24 (La Habana, 1949); De 
Yanguas Messia, ‘‘E] aprovechamiento hidroeléctrico de los rios internacionales en las 
zonas fronterizas espafiolas,’’ 1 Revista de la Facultad de Derecho de la Universidad 
de Madrid 9 (1957); Theiler, ‘‘Los rios, lagos y canales internacionales,’’ in Principles 
. Buenos Aires, op. cit. note 32 above. 
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It must bow before all international obligations, whatever their source, 
but it yields only to them. [Authors’ translation.] * 


3. States were said by the Tribunal to be conscious of the seriousness 
of the conflicting interests which the industrial uses of international rivers 
bring into question and of the necessity of reconciling these interests by 
means of mutual concessions. The way to achieve such a compromise 
was said to be the conclusion of comprehensive agreements.** After indi- 
cating that the principle of mutual concessions or of compromise of con- 
flicting interests is the supreme rule, the Tribunal outlined the scope of a 
riparian’s freedom of action, apart from treaties, as follows: 


International practice reflects the conviction that States have a duty 
to seek to enter such agreements; thus there exists an obligation to 
accept in good faith all negotiations and contacts which will place 
them [the states], through a broad comparison of interests and 
through mutual good will, in the best position to conclude such agree- 
ments . . . [Authors’ translation.] ** 


The Tribunal premised its reasoning on a substantive rule of reason *° 
of international law governing the uses of international rivers. Support 
for this principle was found expressly in the two constituent elements of 
international custom, namely, ‘‘international practice’’ and the ‘‘convic- 
tion’’ of states.*? 


87 Sentence at 33. Following this reasoning to its logical conclusion, the Tribunal 
declared that it would adopt the following rules of interpretation: 

**Provisions of conventional law which are clear need no interpretation; . . . when 
interpretation is called for, it must be arrived at according to international law; inter- 
national law does not sanction any absolute or rigid method of interpretation; it is 
thus permitted to take into account the spirit which dictated the Pyrenean Treaties 
as well as the rules of customary international law.’’ (Sentence at 34-35; authors’ 
translation.) 

38 Sentence at 46-47. 39 Ibid. at 47. 

40 Other phrases for this concept are found in the authorities which speak in terms 
of a principle of ‘‘equitable apportionment’’ (American Decisions, note 30 above; 
Dept. of State Release, note 41 below), the entitlement of co-riparians to a ‘‘reason- 
able and equitable share’’ (New York Resolution of the International Law Association, 
Sept., 1958, note 41, below), or to a sharing of the waters on a ‘‘just and reasonable 
basis.’’ (Dept. of State Memorandum, op. cit. note 20 above.) See authorities cited in 
notes 32, 36, above, and in note 41 below. 

41 The Tribunal’s conclusions as to the present state of international law as reflected 
in ‘‘international practice’’ and in the ‘‘conviction’’ of states are a far cry from an 
early view of the seope of sovereign rights expressed by U. S. Attorney General Harmon 
in 1895. During a dispute with Mexico over the use of the waters of the Upper Rio 
Grande in places where both banks are in the United States, the Attorney General 
rendered an opinion to the effect that ‘‘the rules, principles and precedents of inter- 
national law impose no liability or obligation upon the United States.’’ (21 Ops. Att’y. 
Gen. 267 [1895].) It is doubtful whether such an opinion ever truly reflected existing 
international law. See especially Appendices B and C in Principles . . . American 
Committee, op. cit. note 21 above at 74, 84, for an analysis of the history and vicissitudes 
of the Harmon opinion at home and abroad. A recent statement by a witness of the 
Department of State testifying before the Senate Committee on Interior and Insular 
Affairs rejected utterly the Harmon doctrine. In the course of hearings en the 
question of the proposed diversions by Canada of waters from the Upper Columbia 
River, Deputy Assistant Secretary of State Frederick W. Jandrey, Jr., had this to say: 


‘ 
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4. The Tribunal resorted expressly to this substantive rule of reason 
while construing the treaties between Spain and France.** One provision 
which required notice of a change that might impair the rights of the 
co-riparian expressed as its object the safeguarding of ‘‘all the interests.’’ ** 


‘*Among other things our memorandum deals with this view and points out that 
international law, as it has developed in this field in recent years, has solidified the 
principle of the equitable apportionment of waters which cross international boundaries. 
The fundamental doctrine concerned is, of course, that of not using one’s own property 
rights to injure the property rights of others.’’ (Statement of Frederick W. Jandrey, 
Jr., Deputy Assistant Secretary of State for European Affairs, on Upper Columbia 
River Development, April 21, 1958. Mimeographed Release of Dept. of State, p. 3 
[1958].) 

The official endorsement of the substantive rule of reason on the part of the United 
States is embodied in a set of principles appearing in the memorandum referred to by 
Mr. Jandrey. See note 20 above. 

Besides the evidence supplied by international practice, the statements and resolutions 
adopted by learned societies corroborate the rule of reason and to a remarkable extent 
parallel the ideas expressed by the Tribunal. 

Almost fifty years ago, the Institut de Droit International at its Madrid Conference 
in 1911, asserted that the dependence of riparian states upon each other ‘‘excludes the 
idea of complete autonomy for either along that portion of the natural course coming 
under its sovereignty.’’ (See 24 Annuaire de 1’Institut de Droit International 170 ef 
seq. [1911]; Declaration of Madrid, ibid. 365.) 

Several reports presented at the Seventh Inter-American Conference held at Monte- 
video in 1933 show an unmistakable concurrence in the principle of equality of rights 
of co-riparians. The principle was stated in what became known as the Declaration 
of Montevideo. See Text of Declaration in Final Act of the Seventh International 
Conference of American States, International Conferences of American States 88-89 
(First Supp., 1933-1940) (Carnegie Endowment for International Peace, Washington, 
1940). 

Recently the Inter-American Bar Association at its Xth Conference in Buenos Aires 
in November, 1957, unanimously adopted a resolution in which the principle of equality 
of rights of co-riparians is stated to be existing international law. See p. 73 below. 

Support to the substantive rule of reason was given also by the International Law 
Association (I.L.A.) in 1956, in a resolution adopted as a basis for further study. 
See p. 74 below. A recent study conducted by a panel of experts for the United 
Nations, on integrated river basin development, recommends that states adopt the I.L.A. 
principles as a sound approach in the negotiation and settlement of international river 
disputes. (Integrated River Basin Development 33 (U.N. Doc. E/3966), New York, 
1958.) 

The Forty-Eighth Conference of the International Law Association, meeting in New 
York Sept. 1-7, 1958, adopted unanimously a minimum statement of ‘‘ Agreed Principles 
of International Law,’’ in which it is stated that ‘‘. . . each co-riparian state is en 
titled to a reasonable and equitable share in the beneficial uses of the waters of the 
drainage basin.’’ See note 36 above. 

42 Immediately after outlining in broad terms the present status of international law 
as derived from ‘‘international practice’’ and the ‘‘conviction’’ of states, the Tribunal! 
proposed to apply the principles specifically by saying: ‘‘This suggestion will be kept 
in mind later in dealing with the question of establishing which obligations rest on 
France and Spain concerning contacts and negotiations prior to putting into operation 
a project such as that of Lake Lanoux. [Authors’ translation.]’’ (Sentence at 47.) 

43 The provision in question was Art. 11 of the Acte Additionnel of 1866, which 
provides that when either France or Spain intends to carry out works which may change 
the regime or the volume of boundary or successive watercourses whose waters are 
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The question was raised whether the word ‘‘interests’’ as so used covered 
only specific legal rights. The Tribunal found that under its general rule 
of reason, ‘‘interests’’ included interests beyond specific legal rights. 
It said : 


It is necessary to take into account all interests, whatever their nature, 
which risk being affected by the works undertaken, even if they do not 
correspond to a specific right. [Authors’ translation.| * 


This conclusion, the Tribunal stated, was in accord with the ‘‘tendencies 
which are manifest in matters of hydroelectric development in international 
practice.’’ (Authors’ translation.) * 

5. In determining whether the interests of a co-riparian are adversely 
affected, it is not enough that the riparian proposing to make a change 
in the river regime decide unilaterally that the change will not impair 
its co-riparian’s interests. As against the proposing state, the state ex- 
posed to the repercussions is the best judge of its own interests and has a 
right to information necessary to form its own judgment as to the probable 


being used by riparians in the other state, each country must give notice to the proper 
authorities of the other country in order to give them an opportunity to object and to 
render possible the safeguarding of all interests which might be affected. It is inter- 
esting to note that France itself, notwithstanding its upstream interests in this dispute, 
construed the above article in accordance with the substantive rule of reason. In an 
official note of May 1, 1922, of the Prime Minister and Minister of Foreign Affairs, 
M. Poincaré, France objected to the enlarged jurisdiction of a Mixed Commission, 
saying that it was ‘‘incompatible with her sovereign rights. Every State has in practice 
the right to carry out, on its territory, independently, such works as it pleases. In case 
of alterations of the regime of waters whose counterpart is being used by riparians of 
another State, it must only subordinate the execution to the safeguarding of the interests 
of these riparians. These principles are those of natural law. Article 11 of the Treaty 
of 26 May 1866 has added nothing. It has confined itself to indicating the procedure 
aimed at insuring its enforcement in the relations between France and Spain.’’ (Af- 
faire du Lac Lanoux, Contre-Mémoire du Gouvernement de la République Francaise, 
p. 6 [Paris, 1957]; authors’ translation; emphasis added.) 

The French Contre-Mémoire, at p. 7, refers to this ‘‘natural law’’ and maintains 
that, since no alteration of the regime or volume of the Carol River was planned, no 
violation would follow. In addition the brief indicates the French interpretation of 
the duties resting on France under Art. 11. The French Government stated that ‘‘T] 
va de soi’’ that a state must respect the rights and interests of a lower riparian in one 
of three possible ways, depending on the circumstances: (1) by indemnification in the 
form of payments or replacement of the waters appropriated (‘‘soit par voie d’indem- 
nisation en espéces ou en nature’’); (2) by incorporating in its projects appropriate 
technical and legal guarantees (‘‘soit en assortissant son projet de garanties techniques 
ou juridiques appropriées’’); (3) even by giving up its project if it cannot avoid a 
serious injury to the interests in question (‘‘soit méme en y renoncant s’il ne peut 
éviter de léser d’une maniére sensible les intéréts en cause’’). Ibid. at 29. 

44 Sentence at 59. The Tribunal was applying at this point the substantive rule of 
reason which it had enunciated previously. See notes 39 and 42 above. 

45 The consideration of all riparian interests involved is a common theme running 
through all of the declarations and resolutions issued so far by learned societies. For 
a summary of the work of international bodies in the field of international river law, 
together with texts, see Appendix A in Principles . . . American Committee (op. 
cit. note 21 above) at 53 et seq. For a review of the protection of existing lawful uses 
of international rivers in the practice of states, see Appendix E, ibid. at 100. 
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effect upon it of the proposed change. The Tribunal stated the rule in 
these terms: 


The State exposed to the repercussions of works undertaken by a 
neighboring State is the only judge of its own interests, and if the 
neighboring State has not taken the initiative, the right of the other 
to exact information on the works or concessions which form the object 
of a project could not be denied. [Authors’ translation.] * 


The right to receive appropriate and correct information on the existing 
regime and probable changes to be effected in a common river is co- 
terminous with the fundamental duty to respect a riparian’s legitimate 
interests. No co-riparian can evaluate the full extent of its rights without 
such information.*’ 

6. The method of safeguarding a co-riparian’s interests was also indi- 
cated by the Tribunal. The Tribunal speaks of ‘‘the rules of good faith.’’ 
These require that the consultations and negotiations be genuine—not 
formalities. In the words of the Tribunal: 


The upstream State has, under the rules of good faith, the obligation 
to consider the different interests in question, to attempt to give them 
all satisfactions consistent with the pursuit of its own interests and 
to demonstrate a real solicitude to reconcile the other riparian’s 
interests with its own. [Authors’ translation. | ** 


Though the appreciation of the fulfillment of this duty is a delicate matter 
in the opinion of the Tribunal, ‘‘the judge is in a position to proceed to 
this appreciation on the basis of the data supplied by the negotiations.’’ 

7. The rules of reason and good faith as substantive law governing the 
sharing of uses of international rivers were applied by the Tribunal to 
procedural rights and duties: 


As a matter of form, the upstream State has, procedurally, a right of 
initiative; it is not obligated to associate the downstream State with 
the elaboration of its projects. If, during the conversations, the down- 
stream State submits other projects, the upstream State must examine 
them, but it has the right to prefer the solution indicated by its 
project, if such project takes into consideration in a reasonable manner 
the interests of the downstream State. [Emphasis added; authors’ 
translation. | 


8. Subjecting the regime of a river to more human control and with- 
drawals of some supplies from the basin are not necessarily irreconcilable 


46 Sentence at 59. See note 44 above. 

47 Principle V of the Statement of Principles of Law of the Committee on the Uses 
of Waters of International Rivers of the American Branch of the I.L.A. reads: 

‘*V, A riparian may not unreasonably withhold from a co-riparian, or refuse to give 
it access to, data relevant to the determination or observance of their respective rights 
and duties under the existing regime of the system of international waters, or data with 
respect to any proposed change in the regime.’’ (Principles . . . American Committee, 
op. cit. note 21, above, at xii. See also the commentary on Principle V, ibid. at 9-12.) 
48 Sentence at 59-60. See note 44 above. 

49 Tbid. at 60. 


50 Ibid. at 61. See note 44 above. 
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with the proper protection of the interests of a co-riparian. It should be 
borne in mind that the Tribunal, in finding that Spanish interests would 
not be adversely affected by the proposed French project, noted that only 
one fourth of the supplies of the waters crossing the border would be 
affected by the project, that the waters to be withdrawn from the basin 
were to be replaced in toto, and that the co-riparian would have the right 
to have agents with consular privileges present at all times to assure that 
the replacement equaled the withdrawal. It should also be kept in mind 
that the Tribunal further noted the absence of any charge that the quality 
or the temperature of the supplies to be substituted would be unsatis- 
factory. Had the Spanish Government shown that the quality or tempera- 
ture of the water would be unsatisfactory, the Tribunal observed, Spanish 
consent to the change might have been required.** 


At a time when the forces of law and order need ever increasing recog- 
nition in the international arena, the notion that states willing to submit 
international river disputes to adjudication are ill advised has a strange 
ring indeed. For those who are bent on promoting the rule of law in 
international relations, the ery of inadequacy of courts in this field betrays 
a nostalgia for a fast-fading conception of international law in which 
naked power holds greater sway than recognized principles of justice. 

The constructive réle of adjudication of interstate disputes in promoting 
agreement cannot reasonably be denied. The obligation to respond be- 
fore an impartial court has induced agreement by promoting reasonable- 
ness in an area of state relations involving interests which are no less vital 
to one riparian state than to another. The analogy for nations is com- 
plete. Claims stubbornly maintained by a riparian nation unwilling to 
test them before an impartial tribunal are the cause of frustrations and 
delays. So long as a riparian proposing a change or one opposing the 
change is unwilling to subject the validity of its position to third-party 
determination, the soundness of its position is suspect. 

In a broader community perspective, the principles of procedure and 
substance weighed and applied by impartial tribunals, called upon to decide 
live controversies, offer promising aids for the solution by agreement of 
other water disputes. This contribution of adjudication is far from im- 
ponderable or insignificant. It has already shown its vitality within 
federated countries where a great number of compacts have been fashioned 
upon principles forged by judicial decisions. It will be increasingly felt 
and appreciated at the international level as the example set by France 
and Spain is followed generally. 


51 Ibid. at 38. 
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THE USE OF WATERS OF INTERNATIONAL DRAINAGE 
BASINS UNDER CUSTOMARY INTERNATIONAL LAW 


By L. GRIFFIN 


Attorney, Office of the Legal Adviser, Department of State * 


I. INTERNATIONAL PRACTICE 


Well over one hundred treaties which have governed or today govern 
water uses in international drainage basins have been entered into all over 
the world. These treaties, and the negotiations leading to them, indicate 
that there are principles limiting the power of states to use such waters 
without regard to injurious effects on co-riparians. These treaties restrict 
the freedom of action of at least one, and usually all, of the signatories. 
The number of states parties to these treaties, their spread over time and 
geography, and the fact that in these treaties similar problems are resolved 
in similar ways, make of these treaties and negotiations persuasive evidence 
of law-creating international practice.’ 


1. United States-Mezxico: Upper Rio Grande, 1906? 


In 1894 and 1895 Mexico protested diversion of the Rio Grande in the 
United States to the detriment of existing Mexican uses. Mexico contended 
that 


. . . the principles of international law would form a sufficient basis 
for the rights of the Mexican inhabitants of the bank of the Rio 
Grande. Their claim to the use of the water of that river is incon- 
testable, being prior to that of the inhabitants of Colorado by hundreds 
of years, and, according to the principles of civil law, a prior claim 
takes precedence in case of dispute. 


* This article is partly based upon a memorandum prepared by the author and sub- 
mitted by the Department of State on April 21, 1958, to the Senate Committee on 
Interior and Insular Affairs in connection with hearings on the Columbia River. Sen. 
Doc. No. 118, 85th Cong., 2d Sess. 

1 See, e.g., The Wimbledon, P.C.I.J., Ser. A, No. 1, p. 25; Crichton v. Samos Naviga- 
tion Co., Ann. Dig. 1925-26, p. 3; Stone, Legal Controls of International Conflict 135 
(1954). 

It is possible to discuss only a few leading illustrations. Smith, The Economic Uses 
of International Rivers (1931), abstracts or summarizes 51 treaties from 1785 to 1930. 
Sevette, Legal Aspects of Hydro-Electric Development of Rivers and Lakes of Common 
Interest (U.N. Doc. E/2CE/136 (1952)), adds about 40 more treaties. These two 
studies will hereafter be cited as ‘‘Smith’’ and ‘‘ECE Rept.,’’ respectively. Other 
treaty summaries are found in Hirsch, ‘‘ Utilization of International Rivers in the 
Middle East,’’ 50 A.J.I.L. 81 (1956), and Berber, Die Rechtsquellen des Inter 
nationalen Wassernutzungsrechts 39-94 (Munich, 1955). 

2 This discussion is in part based upon Simsarian, ‘‘The Diversion of Waters Affecting 
the U. S. and Mexico,’’ 17 Tex. L. R. 27 (1938). 
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In response to the request of the Secretary of State for an opinion on 
the Mexican contentions, Attorney General Harmon concluded that because 
the United States had sovereignty over the Rio Grande in its territory, 
therefore international law imposed no obligation upon the United States 
to share the water with Mexico, or pay damages for injury in Mexico 
caused by diversions in the United States.* 

Shortly after the Harmon opinion the two governments instructed the 
International Boundary Commission to investigate and report on the Rio 
Grande situation. In their joint report of November 25, 1896, the Com- 
missioners said that the only feasible way to regulate the use of the water 
so as to secure the legal and equitable rights of each country was to build 
a dam at El Paso; and that Mexico had been wrongfully deprived for 
many years of its equitable rights. The Commissioners recommended the 
matter be settled by a treaty dividing the use of the waters equally, Mexico 
to waive all claims for indemnity for past damages. 

Mexico informed the United States in December, 1896, that it was pre- 
pared to enter into the recommended treaty. However, the United States 
response was delayed and in January, 1901, Mexico again protested diver- 
sions and said that it favored a treaty along the lines of a bill introduced 
in the Senate in March, 1900, by Senator Culberson of Texas. This bill 
called for an international dam at El Paso and distribution of the water 
between the two countries. In recommending that the bill pass, the Senate 
Committee on Foreign Relations reported that by its passage the Mexican 
damage claim in excess of 35 million dollars would be amicably adjusted 
and a feasible mode would be provided for regulating the use of the water 
so that each country would receive its legal and equitable rights. How- 
ever, this bill did not pass and in February, 1905, Congress enacted a 
statute for a dam at Engle, New Mexico. 

In response to further Mexican protests, the United States in December, 
1905, cited the Harmon opinion, but said the question was academic be- 
cause ‘‘both governments have announced their purpose to deal with the 
question on principles of highest equity and comity between neighboring 
states,’’ and submitted a draft treaty. 

In the treaty of May 21, 1906.4 the United States agreed to deliver to 
Mexico in the bed of the river 60,000 acre feet annually in accordance wiih 
an annexed schedule without cost to Mexico. It is clear that the treaty is 
not based upon the common recognition by the two governments of the 
Harmon opinion, as it preserves the formal legal position of each. The 
treaty recites that the delivery of water by the United States is not a 
recognition by it of any Mexican claim to water, and that it does not con- 
cede any legal basis for Mexican damage claims, and that by the making of 
the treaty the United States does not concede the establishment of any 
general principle or precedent. The treaty also recites that Mexico waives 
all past, present, and future claims arising from diversions in the United 
States. Moreover, the United States’ draft treaty contained a phrase that 


321 Ops. Atty. Gen. 274 (1895). 
4U. 8. Treaty Series, No. 455, 34 Stat. 2953. 
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‘ 


its action in entering into the treaty ‘‘is prompted only by considerations 
of international comity,’’ but this phrase was omitted from the treaty as 
signed. 


2. United States-Canada: Boundary Waters and Other Questions, 1909 


In 1907 it was recognized by both the Canadian and United States gov- 
ernments that factual conditions existing along their boundary made it 
imperative that the greatest possible common ground be found for dealing 
with water problems. It was becoming increasingly apparent that exist- 
ing and potential water problems were so numerous that some alternative 
to resort to the diplomatic channel on a case-by-case basis had to be found. 
It was recognized on both sides that the situation called for a treaty settling 
existing differences and establishing procedures for the handling of future 
eases. The only question, broadly speaking, was the nature of the settle- 
ment and procedures to be agreed upon. 

In May, 1907, Secretary of State Root, and British Ambassador Bryce 
joined in asking Mr. George Clinton (United States) and Mr. George 
Gibbons (Canada) to prepare a draft treaty. The Clinton-Gibbons draft 
ealled for an international commission having jurisdiction to decide all 
existing and future cases involving water uses of joint concern without 
regard to categories of waters, in accordance with the following general 
principles, apparently believed in general to be existing law: 


1. Navigation was not to be impaired by other uses. 

2. Diversions or obstructions in either country which might cause in- 
jury in the other were to be subject to the latter’s consent. 

3. Each country would be entitled to the use of half the waters along 
the boundary for power generation. 

4. Each country would be entitled to an ‘‘equitable’’ share of all water 
for irrigation.® 


The Clinton-Gibbons draft was not acceptable to the United States, and 
it submitted a draft treaty calling only for a joint commission of inquiry 
to investigate and report on cases referred to it by either government.*® 
Canada objected, saying that ‘‘the time is opportune for the adoption of 
certain principles which should govern the use and diversion of boundary 
streams and waters, including waters which in their course cross the Inter- 
national Boundary’’; and that the advisory board proposed by the United 
States would not be a satisfactory solution.’ 

The United States replied that its main objection to the Clinton-Gibbons 
draft was that the matters to be referred to the proposed international 
commission would necessarily involve many questions of policy which under 
the United States system of government must be determined by the treaty- 
making power. The United States also expressed the view that general 


5 See Numerical File 1906-1910, Dept. of State, Nat. Archives, Vol. 484, 5934/6-7 
(Sept. 24, 1907) ; Sen. Doe. 118, pp. 10-15. 

6 Ibid. 5934/18a (Jan. 29, 1908); Sen. Doe. 118, pp. 21-22. 
7 Ibid. 5934/19 (March 23, 1908); Sen. Doe. 118, pp. 23-25. 
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knowledge regarding water uses had not yet been sufficiently developed to 
justify the incorporation of the proposed general principles into a treaty.* 

From the two extremes of a judicial commission to pass upon all uses 
versus a commission of inquiry, the negotiations moved rapidly toward 
common ground, each side making concessions, and the treaty was signed 
on January 11, 1909.° It was agreed to differentiate between ‘‘ boundary 
waters,’’ 7.e., those along which the boundary runs, and other waters; and 
with regard to the former, each country was agreed to have equal rights, 
with future uses subject to the approval of an international joint commis- 
sion in accordance with principles laid down in the treaty (Articles III 
and VIII). But a special agreement was made for apportionment of the 
Niagara River on a different basis (Article V). 

With regard to obstructions in waters flowing from boundary waters 
or in waters flowing across the boundary, which obstructions would raise 
the level on the other side of the boundary, it was agreed that the approval 
of the international joint commission would be necessary (Articles IV and 
VIII). No discussion was made of the fact that this limits the freedom 
of action of each country with respect to waters wholly within its territory. 

The existing dispute on the St. Mary and Milk Rivers, flowing across the 
boundary from the United States to Canada, was settled by agreement on 
apportionment which protected existing uses (Article VI). 

However, with regard to future uses of waters flowing across the bound- 
ary or into boundary waters, the United States felt it could not accede to 
the Canadian position. The United States, therefore, proposed, and Canada 
accepted, that each country reserve ‘‘exclusive jurisdiction and control’’ 
of such waters within its own territory (Article II). 

It has been said that Article II incorporates the Harmon opinion, but 
the record is to the contrary. If the United States negotiators had in- 
tended this, they most likely would have said so in documents written by 
them, especially in connection with waters flowing across the boundary or 
into boundary waters. However, no internal memoranda of the United 
States negotiators, nor United States correspondence with Canada, has 
been found containing any mention of the Harmon opinion. 

The United States negotiators undoubtedly referred orally to the Harmon 
opinion, but the Canadian Government in December, 1910, did not regard 
the treaty as incorporating it. When the House of Commons was debating 
a bill to implement the treaty, the Minister of Public Works said that in 
his opinion the United States was right in contending the Harmon opinion 
correctly stated international law. When the leader of the opposition 
asked, ‘‘Has the government accepted that contention?’’, the Minister re- 
plied, ‘‘No, the treaty is not framed on that theory.’’ ?° 


3. United States-Mezxico: Lower Rio Grande and Colorado Rivers, 1944 


Pursuant to Congressional authorization, three United States Commis- 
sioners were appointed ‘‘to cooperate with representatives of the Govern- 


8 Ibid. 5934/25 (June 4, 1908); Sen. Doc. 118, pp. 26-29. 
9U. S. Treaty Series, No. 548, 36 Stat. 2448; 4 A.J.I.L. Supp. 239 (1910). 
10 Debates, H. of C., Dom. Can., Sess. 1910-11, Vol. I, p. 907; Sen. Doe. 118, p. 54. 


54 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 53 


ment of Mexico in a study regarding the equitable use of the waters of the 
lower Colorado Rivers, for the purpose of securing information on which 
to base a treaty with the Government of Mexico relative to the use of the 
waters of these rivers.’’** In March, 1930, the American Commissioners 
submitted a report concluding that United States and Mexican interests 
would be served by agreement on the recognition and perpetuation of exist- 
ing uses.*? 

In 1935, the United States Commissioner on the International Boundary 
Commission, United States and Mexico, was authorized by Congress to co- 
operate with a Mexican representative in further study of these waters to 
obtain additional information as a basis for the negotiation of a treaty.” 
The treaty was signed November 14, 1949.1* As to the lower Rio Grande, 
it allocated the water and provided for joint construction of agreed works 
so as to ensure the continuance of existing uses and maximum development. 
The cost of diversionary works is prorated in proportion to the benefits 
received by each country, and the costs of hydro-electric works are shared 
equally. 

As to the Colorado, the United States agreed to deliver to Mexico 1.5 
million acre feet annually, and a specified share of surplus waters. Each 
government agreed to construct and operate certain works at its own ex- 
pense, certain others jointly in proportion to their use by each, and certain 
others to be built and operated by the United States at Mexican expense. 

When the treaty came before the Senate Committee on Foreign Rela- 
tions an opponent testified he would not undertake to say what was the 
international law of Sweden, South Africa or any other country, but the 
Harmon opinion was a correct statement of international law as practiced 
by the United States. With regard to this testimony an assistant to the 
Legal Adviser of the Department of State testified to his opinion as follows: 


. . . It seems obvious, I think, that if there is any international law 
dealing with the subject of allocation of international streams, that 
law is necessarily the same for every nation, whether the United States, 
Mexico, Sweden, or South Africa. 

As for the Harmon opinion, the conclusion reached therein that from 
the standpoint of international law Mexico was entitled to no waters 
of the Rio Grande was apparently based primarily on language used 
by the Supreme Court in the celebrated Schooner Exchange Case, to 
the effect that the jurisdiction of a nation within its own territory is 
necessarily exclusive and absolute and susceptible of only self-imposed 
limitations. It may be well to point out that that case did not deal 
with the question of allocation of waters of international rivers or with 
the alleged right of one State through which such a river flows to 
do as it saw fit with the waters, or any other related subject. The 
sole question before the court was whether the courts of the United 


11 Pub. Res. No. 62, 69th Cong., March 3, 1927. 

12 Rept. of the Am. Sec., Int. Water Comm., U. S. and Mex., 71st Cong., H. Doe. No 
359, pp. 23 and 28. 
13 Act of Aug. 19, 1935, 49 Stat. 66. 
14U. 8S. Treaty Series, No. 994, 59 Stat. 1219. 
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States had jurisdiction over a vessel of a foreign government while 
wholly within the territorial limits of the United States.*® 


After discussing treaties, judicial decisions, and publicists, the witness 


summarized his testimony as follows: 


Second, the contention that ... the United States can properly 
refuse to arbitrate a demand by Mexico for additional waters of the 
Colorado is, to say the least, extremely doubtful, particularly when 
the Harmon opinion is viewed in the light of the following: 


(a) The practice of states as evidenced by treaties between various 
countries, including the United States, providing for the equitable 
apportionment of waters of international rivers. 

(b) The decisions of domestic courts giving effect to the doctrine 
of equitable apportionment, and rejecting, as between the States, the 
Harmon doctrine. 

(ce) The writing of authorities on international law in opposition 
to the Harmon doctrine. 

(d) The Trail Smelter Arbitration, to which we referred.’® 


Mr. Frank Clayton, Counsel for the United States Section of the Inter- 
national Boundary Commission, testified in part as follows: 


. Attorney-General Harmon’s opinion has never been followed 
either by the United States or by any other country of which I am 
aware. . . . I have made an attempt to digest the international treaties 
on this subject . . . in all those I have been able to find, the starting 
point seemed to be the protection of the existing uses in both the upper 
riparian country and the lower riparian country, without regard to 
asserting the doctrine of exclusive territorial sovereignty. Most of 
them endeavor to go further than that and to make provision for ex- 
pansion in both countries, both upper and lower, within the limits of 
the available supply.*” 


. Sweden-Norway: Common Lakes and Watercourses, 1905 


Article II. In accordance with the general principles of interna- 
tional law, it is understood that the works mentioned in Article I 
[diversions, raising or lowering of water levels] cannot be carried 
out in one of the two states without the consent of the other, in each 
case where such works, in influencing the waters situated in the other 
state, would have the effect either of noticeably impairing the use of 
a watercourse for navigation or floating of timber, or of otherwise 
bringing about serious changes in the waters of a region of a con- 
siderable area.*® 


5. Egypt, Sudan, and Great Britain: The Nile, 1925-1929, 1954-1955 
In 1925 the British High Commissioner in the Sudan assured the Egyp- 


tian Foreign Minister that the British Government ‘‘have no intention to 


15 Hearings before Committee on Foreign Relations on Treaty with Mexico Relating 
to Utilization of Waters of Certain Rivers, 79th Cong., lst Sess., Pt. 5, pp. 1740-1741 
1945). 

16 Ibid. 1751. 

17 Hearings, cited above, Part 1, at 97-98. 


18 Smith 167 (translation). 
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trespass upon the natural and historic rights of Egypt in the waters of the 
Nile, which they recognize today no less than in the past.’’?® This as- 
surance was repeated in the Nile Waters Agreement of 1929, in which it 
was also agreed that no measures would be taken in British-controlled 
territory, without Egypt’s agreement, ‘‘which would, in such manner as 
to entail any prejudice to the interests of Egypt, either reduce the quantity 
of water arriving in Egypt, or modify the date of its arrival, or lower its 
level.’’ 7° 

In preparing for the negotiations which led to this agreement, the British 
Foreign Minister instructed his representatives as follows: 


The principle is accepted that the waters of the Nile, that is to say, 
the combined flow of the White and Blue Niles and their tributaries, 
must be considered as a single unit, designed for the use of the peoples 
inhabiting their banks according to their needs and their capacity to 
benefit therefrom; and, in conformity with this principle, it is recog- 
nized that Egypt has a prior right to the maintenance of her present 
supplies of water for the areas now under cultivation, and to an 
equitable proportion of any additional supplies which engineering 
works may render available in the future.** 


Since Sudan is the later organized irrigation consumer historically and 
is the upper riparian, most of the working arrangements of the 1929 Agree- 
ment apply to it. The present validity of the Agreement has been ques- 
tioned by Sudan on the ground that it was negotiated between Great Britain 
(on behalf of Sudan) and Egypt. However, in 1955 the Sudan said: ‘‘It 
is not disputed that Egypt has established a right to the volumes of water 
which she actually uses for irrigation. The Sudan has a similar right.’’ ** 
The Sudan fixes its ‘‘established right’’ at only 4 billion cubic meters, and 
Egypt’s at 48 billion.2* The two governments agree that new supplies, if 
made available on the Nile, must be apportioned equitably, but disagree on 
the basis of the equitable division.** 

In a series of notes exchanged between May 30, 1949, and January 5, 
1953, the British and Egyptian governments agreed on the construction 
of the Owen Falls Dam at the outlet of Lake Victoria.25 This is a multi- 
purpose project to generate power for Uganda and store irrigation supplies 
mainly for Egypt. The notes provide that the construction and operation 
of the dam are the responsibility of Uganda authorities in co-operation with 
an Egyptian resident engineer and his staff. The Egyptian engineer has 
the paramount authority in the regulation of the discharge of the dam. 

It was also agreed that the Egyptian Government would pay the 
following: 

19 Brit. Treaty Series, No. 17, p. 33 (1929). 

20 Smith 212-214. 

21 Paper regarding negotiations for a treaty of alliance with Egypt, Egypt No. 1, 
Cmd. No. 3050, p. 31 (1928). 

22**The Nile Waters Question,’’ Min. of Irrigation and Hydroelectric Power. 
Khartoum, p. 13 (1955). 

23 Ibid. 5. 

24 Ibid. 36-41. 
25 Brit. Treaty Series, No. 30 (1954), Cmd. 9132; ibid., No. 85 (1955), Cmd. 9642. 
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(1) That part of the cost ‘‘which is necessitated by the raising of the 
level of Lake Victoria and by the use of Lake Victoria for the storage of 
water.”’ 

(2) The cost of compensation of the interests affected by all new flood- 
ing around Lake Victoria within the range of three meters or, in the al- 
ternative, the cost of ‘‘equivalent facilities and amenities to those at 
present enjoyed by the organizations and persons affected, and the cost 
of such works of reinstatement as are necessary to insure a continuance 
of’’ prior conditions. 

(3) The sum of £980,000 ‘‘as compensation for the consequential loss 
of hydroelectric power.”’ 

With regard to co-operation in the matter of meteorological and hydro- 
logical data, it was agreed that such information obtained by Uganda would 
be supplied to the Egyptian Government, and that the Egyptian resident 
engineer may inspect the Uganda observation posts to insure that data is 
properly gathered. The Egyptian Government agreed to contribute a 
stated sum toward the expense of obtaining and computing such data. 


6. Multilateral: Convention of Geneva Relating to the Development of 
Hydraulic Power Affecting More Than One State, 1923 


This convention was adopted by the Second International Conference on 
Communication and Transit held at Geneva in 1923.2 That limitations 
are acknowledged to be imposed by existing international law appears un- 
equivocally from the statement in Article I that states are free to carry 
out in their territory operations for the development of hydraulic power 
‘‘within the limits of international law.’’ Joint studies are prescribed in 
order to arrive at solutions most favorable to the interests as a whole of 
the states concerned with due regard to existing and prospective works. 
In the case of proposed operations ‘‘which might cause serious prejudice 

. . the States concerned shall enter into negotiations with a view to the 
conclusion of agreements.’ There is also a compromissory article. A 
protocol to the convention states that it does not ‘‘in any way modify’’ 
international legal responsibility for injury done by hydraulic construction. 

The Indus (Rau) Commission said that if this convention is typical, 
‘*it would seem to be an international recognition of the general principle 
that inter-State rivers are for the general benefit of all the States through 
which they flow irrespective of political frontiers.’’ ” 


7. Multilateral: Declaration of the Seventh International Conference of 
American States, 1933 


This declaration was adopted at Montevideo in 1933, the United States 
and Mexico making reservations.** The declaration proceeds upon the 
principle that, since co-riparians have the equal right to exploit interna- 
tional rivers within their territory, any alteration which ‘‘may prove in- 


26105 League of Nations Treaty Series 223. 
271 Rept. of Indus Commission 22 (1942), discussed below. 
2828 A.J.I.L. Supp. 60 (1934). 
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jurious’’ to a riparian must have its consent. Proposed works must be 
announced to co-riparians, who must reply ‘‘within a period of three 
months, with or without observations. In the former case, the answer shall 
indicate the name of\the technical expert or experts to be charged by the 
respondent with dealing with the technical experts of the applicant.’’ 
There is also a compromissory provision. 


8. Multilateral: Cambodia, Laos, Thailand, and Viet-Nam, Lower Mekong 
Basin, 1951-1957 

In 1951 the Economic Commission for Asia and the Far East (ECAFE) 
suggested initiation of a study of the lower Mekong within Laos, Thailand, 
Cambodia and Viet-Nam. This study was to start with an examination of 
flood problems and later to cover the broader aspects of water resource 
development. The suggestion was approved by the four governments. 

Field investigations were conducted by ECAFE in 1951, but it was not 
possible to make further study of the development of navigation, irrigation 
and power until 1956. The results of these investigations were reported 
to ECAFE at its thirteenth session in March, 1957, and published in 
October, 1957.2 At the session the delegations of the four governments 
presented a joint statement as follows: 


The delegations of the lower Mekong riparian countries, 


Consider that this study is of real usefulness for their economic 
development ; 

Express the wish that such studies be continued jointly by the four 
countries concerned in order to determine with more detail in what 
measure the various projects concerning hydroelectric power, naviga- 
tion, irrigation, drainage and flood control can be of use to a number 
of countries.*° 


The four governments called a joint meeting of experts at Bangkok 
May 20-23, 1957, to discuss in detail the projects recommended in the 
ECAFE report and to consider further steps. The experts recognized 
the interdependence of the recommended projects and considered that co- 
operative and co-ordinated action was indispensable for integrated devel- 
opment of the lower Mekong basin. 


II. GENERAL PRINCIPLES OF Law *? 


The consistent pattern of the practice of states in entering into agree- 
ments concerning uses of the waters of international basins may itself be 
regarded as recognition of the existence of general principles of law in 
that regard. Thus the ECE Report, while conceding that treaties ‘‘do not 


29 Development of Water Resources in the Lower Mekong Basin, E/CN.11/457, 
ST/ECAFE/SER.F/12. 

30 Ibid. iii. 

31 In numerous cases international courts have referred to general principles of law 
as a source of international law and have invoked them as a basis for their decisions. 
See Cheng, General Principles of Law as Applied by International Courts and Tribunals 
(1953). 
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necessarily express a national principle or reflect customary practice,’’ 
states that: 


Nevertheless, the examination of these conventions is of value insofar 
as it provides a clue to the conception of international law held by 
nations generally. If, in fact, the same problem is resolved in the 
same way in a large number of agreements, it may be concluded that 
that solution is in line with the principles generally recognized by 
civilized States.** 


In 1862 the Netherlands Government stated in a letter to its ministers 
in London and Paris that 


The Meuse being a river common to both Holland and to Belgium, 
it goes without saying that both parties are entitled to make the nat- 
ural use of the stream, but at the same time, following general prin- 
ciples of law, each is bound to abstain from any action which might 
cause damage to the other.* 

Professor Sauser-Hall, after reviewing the domestic law of the United 
States, Switzerland, Italy, Germany and France, concludes that a gen- 
erally recognized principle is: ‘‘no diversion of a stream which is of a 
character to strongly prejudice other riparians or communities whose ter- 
ritories are bordered by or traversed by the same stream.’’ ** His view is 
that this principle is a contribution by analogy of domestic law to inter- 
national law. 

According to Lauterpacht: 


The responsibility of a State may become involved as the result of 
an abuse of a right enjoyed by virtue of International Law. This 
occurs when a State avails itself of its right in an arbitrary manner 
in such a way as to inflict upon another State an injury which cannot 
be justified by a legitimate consideration of its own advantage. ... The 
duty of the State not to interfere with the flow of a river to the 
detriment of other riparian States has its source in the same principle. 
The maxim, sic utere tuo ut alienum non laedas [so use your Own as 
not to injure another’s property], is applicable to relations of States 
no less than to those of individuals; it underlies a substantial part of 
the law of torts in English law and the corresponding branches of 
other systems of law; it is one of those general principles of law recog- 
nized by civilised States which the Permanent Court is bound to apply 
by virtue of Article 38 of its Statute.*® 


III. JupicraL Decisions: INTERNATIONAL 


Several international arbitral awards have recognized the existence of 
the duty of a state in the exercise of its territorial sovereignty to prevent 
its territory being used in a manner causing injury to another state. No 
international decision supporting any purported principle of absolute 
sovereignty has been found. 


32 Pp, 204-205. 
88 Smith 217. 
Utilization Industrielle des Fleuves Internationaux,’’ 83 Hague Academy 
Recueil des Cours 517 (1953). 
35 1 Oppenheim, International Law 345-347 (8th ed., Lauterpacht, 1955). 
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1. Afghanistan-Iran (Persia): Helmand River, 1872, 1905, 1951 


In 1870 the British Government appointed Major General Goldsmid to 
settle a dispute over the boundary between Persia and Afghanistan and 
the water of the Helmand River. The boundary as drawn placed the 
greater length of both banks of the river in Afghanistan, but a part of 
the delta area where the principal irrigation was practiced remained in 
Persia. Also an area containing supply canals for parts of Persia was 
transferred to Afghanistan. The Goldsmid award provided that: 


It is, moreover, to be well understood that no works are to be earried 
out on either side calculated to interfere with the requisite supply of 
water for irrigation on the banks of the Helmand.** 


Disagreement having arisen over the technical application of the Gold- 
smid award, the British Government in 1905 designated Colonel A. H. 
McMahon to make recommendations for its implementation. McMahon 
issued what purported to be an ‘‘award’’ providing in part that Persia 
was entitled to one third of the flow as the amount ‘‘requisite for irrigation 
of Persian lands.’’ The McMahon ‘‘award’’ also provided that each 
country within its territory could make new canals or reopen old canals, 
‘‘provided that the supply of water requisite for irrigation on both sides 
is not diminished.’’ Also, if necessary, either country was to be allowed 
to improve installations and excavate canals in the other’s territory.*’ 
Although Persia, and later Afghanistan, declined to accept the McMahon 
‘‘award,’’ it is not without value as an ‘‘advisory opinion.”’ 

After 1905 the question of water supply was handled by an interna- 
tional joint commission which measured the flow and decided upon its di- 
vision when necessary. Apparently most of the water was used by Iran 
because Afghanistan had no use for it. Several temporary apportionment 
agreements were made in the 1930’s, and attempts to reach a permanent set 
tlement were interrupted by World War II. In the iater 1940’s droughts 
and plans for new uses led to further negotiations and the creation of a 
commission to investigate and make recommendations. The commission, 
composed of engineers from Canada, Chile, and the United States, recom- 
mended in part that 


the traditional beneficial uses which have been established in [the 
Iranian and Afghan delta areas] should be recognized. An agree- 
ment should be reached that in normal years the monthly requirements 
now established will not be depleted by new upstream uses. .. . 

The rate of storage in the Kajakai Reservoir should be so limited 
that the required normal flows to maintain existing uses in the delta 
are not depleted. . . 


361 St. John, Lovett & Smith, Eastern Persia: An Account of the Journeys of the 
Persian Boundary Commission, 1870-71-72, Appendix B (1876). 

37 ‘* Principles of Law Governing the Uses of International Rivers’’ (Lib. of Cong. 
Cat. Card No. 57-10830), Papers prepared for the International Law Association Con- 
ference at Dubrovnik, Yugoslavia, 1956. 

38 Ibid. 
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2. Ecuador-Peru: Zarumilla River, 1945 


An arbitral award rendered by the Chancellery of Brazil (‘‘Aranha 
formula’’) states: 


Peru undertakes, within three years, to divert a part of the Zarumilla 
River so that it may run in the old bed, so as to guarantee the neces- 
sary aid for the subsistence of the Ecuadorian populations located 
along its banks, thus ensuring Ecuador the co-dominion over the waters 
in accordance with international practice.* 


3. Canada-United States: Air Pollution, 1941 


The United States and Canada agreed to arbitrate issues arising out of 
a privately operated smelter at Trail, B. C., fumes from which were causing 
damage in the United States.*° 

Canada having conceded liability for past damage, the Tribunal first 
undertook to assess damages. With respect to the question whether the 
smelter should refrain from causing future damage, the Tribunal decided 
it need not determine whether it was to apply international law or United 
States law because the latter in the matter of air pollution ‘‘is in con- 
formity with the general rules of international law.’’** In this connection 
the Tribunal said that there are 


. certain decisions of the Supreme Court of the United States 
which may legitimately be taken as a guide in this field of international 
law, for it is reasonable to follow by analogy, in international cases, 
precedents established by that court in dealing with controversies be- 
tween States of the Union or with other controversies concerning the 
quasi-sovereign rights of such States, where no contrary rule prevails 
in international law and no reason for rejecting such precedents can 
be adduced from the limitations of sovereignty inherent in the Consti- 
tution of the United States.*? 


After discussing several United States Supreme Court cases and a de- 
cision of the Federal Court of Switzerland in a suit between Cantons, the 
Tribunal concluded : 


The Tribunal, therefore, finds that the above decisions, taken as a 
whole, constitute an adequate basis for its conclusions, namely, that, 
under the principles of international law, as well as of the law of the 
United States, no State has the right to use or permit the use of its 
territory in such a manner as to cause injury by fumes in or to the 
territory of another or the properties or persons therein, when the case 
is of serious consequence and the injury is established by clear and 
convincing evidence. 


Considering the circumstances of the case, the Tribunal holds that 
the Dominion of Canada is responsible in international law for the 


89 Informe del Ministro de las Relaciones Exteriores a la Nacion, p. 623 (Quito, 
1946) (translation). 

40U. S. Treaty Series, No. 893, 49 Stat. 3245. The Tribunal consisted of Charles 
Warren (U. S.), Robert Greenshields (Canada), and Jan Hostie (Belgium). 
4135 A.J.I.L. 684, 713 (1941). 
42 Ibid. 714. 


53 1959 | ) 
61 

of 

in 

vas 

| 

of 

H. 
hon 

sia 

ion 

ach 

als, 

des 

ved 

hon 

na- 

di- 

ran 

ent 

set 

hts 

rs 

ion, 

om- 

[the 

ree- 

ents 

ited . . . 
P the 

ong. 

Con- 


60 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 53 


1. Afghanistan-Iran (Persia): Helmand River, 1872, 1905, 1951 


In 1870 the British Government appointed Major General Goldsmid to 
settle a dispute over the boundary between Persia and Afghanistan and 
the water of the Helmand River. The boundary as drawn placed the 
greater length of both banks of the river in Afghanistan, but a part of 
the delta area where the principal irrigation was practiced remained in 
Persia. Also an area containing supply canals for parts of Persia was 
transferred to Afghanistan. The Goldsmid award provided that: 


It is, moreover, to be well understood that no works are to be carried 
out on either side calculated to interfere with the requisite supply of 
water for irrigation on the banks of the Helmand.** 


Disagreement having arisen over the technical application of the Gold- 
smid award, the British Government in 1905 designated Colonel A. H. 
MeMahon to make recommendations for its implementation. McMahon 
issued what purported to be an ‘‘award’’ providing in part that Persia 
was entitled to one third of the flow as the amount ‘‘requisite for irrigation 
of Persian lands.’’ The McMahon ‘‘award’’ also provided that each 
country within its territory could make new canals or reopen old canals, 
‘‘provided that the supply of water requisite for irrigation on both sides 
is not diminished.’’ Also, if necessary, either country was to be allowed 
to improve installations and excavate canals in the other’s territory.** 
Although Persia, and later Afghanistan, declined to accept the McMahon 
‘‘award,’’ it is not without value as an ‘‘advisory opinion.”’ 

After 1905 the question of water supply was handled by an interna- 
tional joint commission which measured the flow and decided upon its di- 
vision when necessary. Apparently most of the water was used by Iran 
because Afghanistan had no use for it. Several temporary apportionment 
agreements were made in the 1930’s, and attempts to reach a permanent set- 
tlement were interrupted by World War II. In the later 1940’s droughts 
and plans for new uses led to further negotiations and the creation of a 
commission to investigate and make recommendations. The commission, 
composed of engineers from Canada, Chile, and the United States, recom- 
mended in part that 


the traditional beneficial uses which have been established in [the 
Iranian and Afghan delta areas] should be recognized. An agree- 
ment should be reached that in normal years the monthly requirements 
now established will not be depleted by new upstream uses. . 

The rate of storage in the Kajakai Reservoir should be so limited 
that the required normal flows to maintain existing uses in the delta 
are not depleted. . . 


861 St. John, Lovett & Smith, Eastern Persia: An Account of the Journeys of the 
Persian Boundary Commission, 1870-71-72, Appendix B (1876). 

87 “Principles of Law Governing the Uses of International Rivers’’ (Lib. of Cong. 
Cat. Card No. 57-10830), Papers prepared for the International Law Association Con- 
ference at Dubrovnik, Yugoslavia, 1956. 

38 Ibid. 
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2. Ecuador-Peru: Zarumilla River, 1945 


An arbitral award rendered by the Chancellery of Brazil (‘‘Aranha 
formula’’) states: 


Peru undertakes, within three years, to divert a part of the Zarumilla 
River so that it may run in the old bed, so as to guarantee the neces- 
sary aid for the subsistence of the Ecuadorian populations located 
along its banks, thus ensuring Ecuador the co-dominion over the waters 
in accordance with international practice.*® 


3. Canada-United States: Air Pollution, 1941 


The United States and Canada agreed to arbitrate issues arising out of 
a privately operated smelter at Trail, B. C., fumes from which were causing 
damage in the United States.*° 

Canada having conceded liability for past damage, the Tribunal first 
undertook to assess damages. With respect to the question whether the 
smelter should refrain from causing future damage, the Tribunal decided 
it need not determine whether it was to apply international law or United 
States law because the latter in the matter of air pollution ‘‘is in con- 
formity with the general rules of international law.’’*? In this connection 
the Tribunal said that there are 


... certain decisions of the Supreme Court of the United States 
which may legitimately be taken as a guide in this field of international 
law, for it is reasonable to follow by analogy, in international cases, 
precedents established by that court in dealing with controversies be- 
tween States of the Union or with other controversies concerning the 
quasi-sovereign rights of such States, where no contrary rule prevails 
in international law and no reason for rejecting such precedents can 
be adduced from the limitations of sovereignty inherent in the Consti- 
tution of the United States.*? 


After discussing several United States Supreme Court cases and a de- 
cision of the Federal Court of Switzerland in a suit between Cantons, the 
Tribunal concluded : 


The Tribunal, therefore, finds that the above decisions, taken as a 
whole, constitute an adequate basis for its conclusions, namely, that, 
under the principles of international law, as well as of the law of the 
United States, no State has the right to use or permit the use of its 
territory in such a manner as to cause injury by fumes in or to the 
territory of another or the properties or persons therein, when the case 
is of serious consequence and the injury is established by clear and 
convincing evidence. 


Considering the circumstances of the case, the Tribunal holds that 
the Dominion of Canada is responsible in international law for the 


89 Informe del Ministro de las Relaciones Exteriores a la Nacion, p. 623 (Quito, 
1946) (translation). 

40U. S. Treaty Series, No. 893, 49 Stat. 3245. The Tribunal consisted of Charles 
Warren (U. S.), Robert Greenshields (Canada), and Jan Hostie (Belgium). 
4135 A.J.I.L. 684, 713 (1941). 
42 Ibid. 714. 
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conduct of the Trail Smelter. Apart from the undertakings in the 
Convention, it is, therefore, the duty of the Government of the Do- 
minion of Canada to see to it that this conduct should be in conformity 
with the obligation of the Dominion under international law as hereir 
determined.** 


4. France-Spain: Lake Lanouz, 1957 


The outlet of Lake Lanoux, in the eastern Pyrenees of France, flows into 
the Carol River which then crosses into Spain where it joins the Segre 
River. To generate power, France proposed to divert Lake Lanoux water 
over a mountain drop into the Ariége River in France. In negotiations 
Spain insisted that France not proceed without Spain’s consent. France 
offered to return an equal amount of water from the Ariége via a tunnel 
to the Carol before it crosses into Spain. Later France proposed to return 
water according to Spanish agricultural needs, rather than follow the 
rhythm of natural flow, and to create for Spain an annual reserve for 
droughts. It was agreed to submit to an ad hoc tribunal the question 
whether the French proposal would violate Spain’s rights under the Treaty 
of Bayonne and its ‘‘ Acte Additionel.’’ ** 

The parties argued their cases under both customary international law 
and the treaty, and the Tribunal took the view that in interpreting the 
treaty, it would resort to customary international law.*® The argument 
of France that treaty limitations regarding waters in France must be strictly 
construed, because in derogation of sovereignty, was disposed of by the 
Tribunal’s statement that: ‘‘Territorial sovereignty plays the part of a 
presumption. It must bend before all international obligations, whatever 
their origin, but only before such obligations.’’ * 

France argued that as co-riparians each party has a certain ‘‘drow 
naturel’’ for which the treaty merely establishes a protective procedure by 
requiring : 


When in one of the two States it is proposed to construct works or 
to grant new concessions which might change the regime or the volume 
of a watercourse whose lower or opposite part is being used by riparians 
of the other Country, prior notice will be given . . . so that, if they 
should threaten the rights of the riparians of the adjoining sovereignty, 
a timely complaint may be lodged with the competent authorities, and 
thereby all the interests that may be involved on both sides will be 
safeguarded. . . .* 


France argued that under customary international law Spain’s consent 
was not required because by restitution of water there would be no altera- 
tion of the water regime in Spain. Spain argued that under customary 
international law no substantial alteration of an existing regime could be 


43 Ibid. 716-717. 
44 Signed May 26, 1866; 56 Brit. and For. State Papers 212. 
45 Affaire du Lac Lanoux, Sentence du Tribunal Arbitral (1957), pp. 34-35; digested 
below, p. 156; see also Laylin and Bianchi, above, p. 34 et seq. 
46 Award cited above, p. 33 (translation). 
47 Art. XI, Acte Additionel, ibid. 229 (translation). 


1959 | WATERS OF INTERNATIONAL DRAINAGE BASINS 63 


undertaken without the co-riparian’s consent, even if the quantity of water 
crossing its boundary remained the same at any given time. 

The Tribunal held ** the proposed diversion would not violate the treaty 
because there would be no alteration of the waters of the Carol. 

The Tribunal noted Spain could have argued that due to the complexity 
of the proposed works there could be no assurance of restitution of wate 
equal in quality or quantity to the natural contribution of Lake Lanoux to 
the Carol River. Since Spain had not argued this possibility, the Tribunal 
felt it could not consider it, but the clear implication of the Tribunal’s 
language is that such factors are relevant to the determination of legally 
permissible action. 

The Tribunal expressed, as follows, its view that under existing customary 
international law co-riparians are equally entitled to reasonable use of the 
waters of an international drainage basin, and its view regarding a co- 
riparian’s consent: 


13. The Spanish Government has endeavored to establish also the 
content of present positive international law. . . . Certain principles 
which it demonstrates are, supposing the demonstration accepted, 
without any interest for the problem presently under examination. 
Thus, admitting that there exists a principle prohibiting the upstream 
State from changing the waters of a river in their natural conditions to 
the serious injury of a downstream State, such a principle cannot be 
applied to the present case because the Tribunal has established, in 
regard to the first question examined above, that the French project 
does not alter the waters of the Carol. In reality, States today are 
perfectly conseious of the importance of conflicting interests which 
the industrial utilization of international rivers places in dispute and 
of the necessity of reconciling them by mutual concessions. The only 
way to arrive at these compromises of interests is by the conclusion of 
agreements on an increasingly comprehensive basis. International 
practice reflects the conviction that States must strive to conclude such 
agreements; there would thus be an obligation to accept in good faith 
all the negotiations and contacts which must, by a wide comparison of 
interests and by reciprocal good will, put them in the best position to 
conclude agreements. . . 

But international practice thus far does not permit us to go beyond 
this conclusion; the rule according to which States may utilize the 
hydraulic force of international watercourses only on condition of a 
prior agreement between the interested States cannot be established 
either as a custom, or even less as a general principle of law. . . .* 


21. Article 11 of the Additional Act imposes a double obligation 
on the States in which it is proposed to build works or to grant new 
concessions which might change the regime or the volume of a suc- 
cessive watercourse. The one is to give prior notice to the competent 
authorities of the bordering country; the other is to set up a system 


48 The Sentence was signed only by the Tribunal’s President, Sture Petrén (Sweden) ; 
other members were: Paul Reuter (France), Plinio Bolla (Switzerland), Antonio de 
Luna (Spain), and Fernand de Visscher (Belgium). 

49 Ibid. 46-47 (translation). 
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of claims and safeguards for all the interests which would be affected 
on one side and on the other. 

The first obligation does not call for much commentary, as its sole 
object is to permit the application of the second. Nevertheless, the 
eventuality of an injury to the regime or to the volume of waters 
envisaged in Article 11 could in no ease be left to the exclusive evalua- 
tion of the State which proposes to execute these works or to grant 
concessions; the affirmation of the French Government according to 
which the projected works could cause no prejudice to Spanish riparians 
is not sufficient, contrary to what has been claimed, . . . to free the 
French Government from any of the obligations under Article 11... . 
The State exposed to the repercussions of works undertaken by a 
neighboring State is the sole judge of its own interests, and if the latter 
has not taken the initiative, the right of the former to exact notification 
of works or concessions which are the object of a project could not be 
denied. 


22. The determination of the contents of the second obligation is more 
delicate. The ‘‘claims’’ alluded to in Article 11 relate to the different 
rights protected by the Additional Act, but the essential problem is to 
establish how ‘‘all the interests which might be affected on the one side 
and on the other’’ must be safeguarded. 

First of all it must be determined what are the ‘‘interests’’ which 
have to be safeguarded. Under a strict interpretation, Article 11 
could be claimed to cover only interests which correspond to a riparian 
right. Nevertheless, various considerations already discussed by the 
Tribunal lead to a broader interpretation. All the interests which 
might conceivably be affected by the works undertaken must be taken 
into account whatever their nature may be, even if they do not corre- 
spond to a right. Only such a solution corresponds to the terms of 
Article 16, to the spirit of the Pyrenean Treaties, and to the tendencies 
which have been manifested in matters of hydroelectric development 
in present-day international practice. 

The second question calls for a determination of the method by 
which these interests may be safeguarded. If this method necessarily 
implies meetings and discussions, it will not be fulfilled by adhering 
to requirements of a merely formal nature such as noting claims, 
protests or regrets presented by the downstream State. The Tribunal 
is of the opinion that the upstream State has, according to rules of 
good faith, the obligation to take into consideration the different in- 
terests at stake, to strive to give them all satisfactions compatible with 
the pursuit of its own interests, and to demonstrate that, on this sub- 
ject, it has a real solicitude to reconcile the interests of the other 
riparian with its own. 


23. In the present case, the Spanish Government reproaches the 
French Government for not having based the development project of 
the waters of Lake Lanoux on a foundation of absolute equality; this 
is a double reproach. It attacks simultaneously form and substance. 
As to form, the French Government is claimed to have imposed its 
project unilaterally without associating the Spanish Government in it 
so as to search together for an acceptable solution. Substantively, the 
French project is asserted not to maintain a just balance between 
the French interests and the Spanish interests. The French project, 
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1 in the Spanish view, would serve perfectly French interests aimed 
especially at the production of electric energy called ‘‘de pointe,’’ 
, [when the demand for energy is at its peak during the day] but 
. would not take into sufficient consideration Spanish interests in irriga- 
" tion. According to the Spanish Government, the French Government 
, refused to take into consideration projects which, in the opinion of 
t the Spanish Government, would have necessitated a very small sacri- 
> fice of French interests and yielded great advantages for the rural 
economy of Spain... . 
e On a theoretical basis the Spanish thesis is unacceptable to the 
Tribunal; for Spain tends to put rights and simple interests on the 
a same plane. . 
r 
n 
e France may make use of her rights; she cannot ignore Spanish 
interests. 
Spain may demand that her rights be respected and that her in- 
terests be taken into consideration. 
re As a matter of form, the upstream State has, procedurally, a right 
at of initiative; it is not obliged to associate the downstream State in 
to the elaboration of its projects. If, in the course of discussions, the 
le downstream State submits projects to it, the upstream State must 
examine them, but it has the right to give preference to the solution 
eh contained in its own project, provided it takes into consideration in a 
ll reasonable manner the interests of the downstream State.*° 
he The Tribunal said that France was only making use of its right in ear- 
ch rying out the project entirely.in France, and Spain has no right to obtain 
en a development plan based on Spain’s agricultural needs. If the French 
"e- 
of plans were abandoned, Spain could not demand other works in France 
ies for Spain’s benefit. Therefore, Spain is only entitled to the adoption by 
nt France of measures insuring the reasonable protection of Spain’s interests. 
by In this regard: 
ily When one examines the question of whether France either in the 
ng course of the dealings or in her proposals has taken Spanish interests 
ns, into sufficient consideration, it must be stressed how closely linked to- 
nal gether are the obligations to take into consideration adverse interests 
of in the course of negotiations, and the obligation to give a reasonable 
m- place to these interests in the adopted solution. A State which has 
ith conducted negotiations with understanding and good faith in accord- 
ub- ance with Article 11 of the Additional Act is not dispensed from giving 
her a reasonable place to adverse interests in the solution it adopts because 
the conversations had been interrupted, though owing to the intransi- 
gence of its partner... .™ 
of IV. Jupic1aL Decisions: ‘‘QUASI-INTERNATIONAL 
‘his The mutual relations of member entities of national unions have a quasi- 
"tts international character, and in determining their respective rights national 
n it courts and commissions have often decided in accordance with analogous 
the international legal principles, although not always expressly purporting 


50 Ibid. 58-61 (translation). 


51 Ibid. 63 (translation). 


een 
ect, 


66 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 53 


to apply international law. This is also true of a few cases in non-federal 
states.*? 


1. Switzerland: Aargau v. Zurich, 1878 ** 


Aargau contended that a dam in Zurich deprived it of rights in the flow 
of water. Under a Zurich statute dams were allowed, provided that loss 
to others was prevented by compensating works, or that the parties reached 
agreement. The dam complained of had been licensed under this statute 
on condition of the deposit of a sum to the account of downstream parties. 
The court dismissed the action on the ground that Aargau’s right to a 
reasonable share of the flow was not infringed because the Zurich statute 
made equitable provision for the protection of downstream parties. Any 
injury could be remedied by use of the sum deposited to construct a dam 
which would provide the downstream parties with the necessary water. 

The starting point of the court’s reasoning is that riparians do not own 
the water and, because of the sovereign equality of riparians, none may ex- 
ercise its sovereign rights within its territory in such a way as to invade the 
sovereign rights of its co-riparians. The ruling rests essentially upon the 
principle of ‘‘equitable apportionment of benefits.’’ 


2. Italy: Société Energie Electrique du Littoral Méditerranéen v. Com- 
pagnia Imprese Elettriche Liguri, 1939 ** 


This case between private French and Italian companies was essentially 
concerned with the enforcement of a French judgment in Italy, but in 
its opinion the court said: 


International law recognises the right on the part of every riparian 
State to enjoy as a participant of a kind of partnership created by the 
river, all the advantages deriving from it for the purpose of securing 
the welfare and the economic and civil progress of the nation... 
However, although a State in the exercise of its right of sovereignty, 
may subject public rivers to whatever régime it deems best, it cannot 
disregard the international duty, derived from that principle, not 
to impede or to destroy, as a result of this régime, the opportunity of 
the other States to avail themselves of the flow of water for their own 
national needs.*® 


The court also pointed out that the conflict between the rights of sover- 
eignty and the duty of respecting the rights of other riparians was gen- 
erally settled by means of treaties—as evidenced by such navigation treaties 
as those affecting the Rhine, the Scheldt, the Elbe, and the Danube. These, 
the court said, illustrate ‘‘the principle of solidarity among States in the 
enjoyment of the important common sources of wealth.’’ 


52 Space limitations make it possible to discuss only a few of the leading water 
dispute cases. The Trail Smelter case, above, is typical of the use of national decisions 
by international tribunals as guides for the determination of international law. 

58 Schweizerische Bundesgericht, Entscheidungen des Sch. B., IV, 34; Smith 39, 104. 
54Italian Court of Cassation, 1938-40 Ann. Dig., No. 47, p. 120. 
58 Ibid. 121. 
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3. Germany: Wiirttemberg and Prussia v. Baden, 1927 °° 


In the decision of this essentially water diversion dispute between mem- 
bers of the German Federation, the court said it must apply international 
law concerning international rivers, which it regarded to be: 


. . . The exercise of sovereign rights by every State in regard to inter- 
national rivers traversing its territory is limited by the duty not to 
injure the interest of other members of the international community. 
Due consideration must be given to one another by States through 
whose territories there flows an international river. No State may 
substantially impair the natural use of the flow of such a river by its 
neighbor. ‘This principle has gained increased recognition in interna- 
tional relations, in particular in modern times when the increased ex- 
ploitation of the natural power of flowing water has led to a contractual 
regulation of the interests of States connected by international rivers. 
The application of this principle is governed by the circumstances of 
each particular case. The interests of the States in question must be 
weighed in an equitable manner against one another. One must con- 
sider not only the absolute injury caused to the neighboring State, but 
also the relation of the advantage gained by one to the injury caused 
to the other. 


4. The United States: 
(a) Kansas v. Colorado (1907) ** 


Kansas sought a decree to restrain Colorado from diversion of the 
Arkansas River. Colorado law followed the rule that priority of appro- 
priation for beneficial use governed the allocation of available water. 
Kansas law followed the rule of equitable apportionment even as between 
junior and senior prior appropriations. 

The Court found that diversions in Colorado had caused some detriment 
in Kansas. But the Court weighed this detriment against the benefit to 
Colorado, and declared that equality of right and equity between the two 
States forbade an interference with existing diversions in Colorado. The 
Court stated that Kansas could institute new proceedings whenever it 
appeared that through material increase of diversion in Colorado substan- 
tial interests of Kansas were being injured to the extent of destroying the 
equitable apportionment of benefits between the two States. 


(b) Wyoming v. Colorado (1922) ** 


Wyoming instituted proceedings to restrain Colorado, and two Colorado 
corporations, from a proposed diversion of the Laramie River which threat- 
ened to deprive Wyoming of water it had been using for some time. The 
laws of both States followed the prior appropriation rule. In its argument 
Colorado expressly relied upon the Harmon opinion, which argument the 
Court disposed of as follows: 


56 Deutsches Staatsgerichtshof, Entscheidungen des Reichsgerichts in Zivilsachen, Vol. 
116, Supp., p. 18; Smith 54, 117. 
57206 U. 8S. 46. See article by Robert D. Scott, 52 A.J.I.L. 432 (1958). 
58 259 U. S. 419. 
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The contention of Colorado that she as a State rightfully may divert 
and use, as she may choose, the waters flowing within her boundaries 
in this interstate stream, regardless of any prejudice that this may 
work to others having rights in the stream below her boundary, can- 
not be maintained. The river throughout its course in both States is 
but a single stream wherein each State has an interest which should 
be respected by the other. A like contention was set up by Colorado 
in her answer in Kansas v. Colorado and was adjudged untenable. 
Further consideration satisfies us that the ruling was right.*® 


The Court divided the waters in accordance with seniority of appropria- 


tion for beneficial use without regard to the boundary between the two 
States. 


(c) Nebraska v. Wyoming (1945) 


This case concerned the use of water from the North Platte River, 
Nebraska alleging that diversions in Wyoming and Colorado were in viola- 
tion of the rule of priority of appropriation in force in all three States and 
depriving Nebraska of water to which it was equitably entitled. The Court 
applied the equitable apportionment rule, stating: 


That does not mean that there must be a literal application of the 
priority rule. We stated in Colorado v. Kansas, supra, that in deter- 
mining whether one State is ‘‘using, or threatening to use, more than 
its equitable share of the benefits of a stream, all the factors which 
create equities in favor of one State or the other must be weighed as 
of the date when the controversy is mooted.’’ . . . But if an allocation 
between appropriation States is to be just and equitable, strict ad- 
herence to the priority rule may not be possible. For example, the 
economy of a region may have been established on the basis of junior 
appropriations. So far as possible those established uses should be 
protected though strict application of the priority rule might jeop- 
ardize them. Apportionment calls for the exercise of an informed 
judgment on a consideration of many factors. Priority of appropria- 
tion is the guiding principle. But physical and climatic conditions, 
the consumptive use of water in the several sections of the river, the 
character and rate of return flows, the extent of established uses, the 
availability of storage water, the practical effect of wasteful uses on 
downstream areas, the damage to upstream areas as compared to the 
benefits to downstream areas if a limitation is imposed on the former 
—these are all relevant factors. They are merely an illustrative, not 
an exhaustive catalogue. They indicate the nature of the problem 
of apportionment and the delicate adjustment of interests which must 
be made.* 


5. India: Sind v. Punjab (1942) * 


In 1939 Sind Province brought a complaint under the Government of 


India Act of 1935 on the ground that existing and proposed diversions of 


59 Ibid. 466. 

60 325 U. 8. 589. 

61 Ibid. 618. 

621 Rept. of the Indus Commission, July 13, 1942 (Lahore, Supt. Govt. Printing, 
Punjab, 1950). 
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the Indus system in Punjab would impair existing uses in Sind. A Com- 
mission, with Sir Benegal N. Rau as chairman, was established to hear the 
dispute, and other interested States and Provinces were made parties and 
submitted their views. 

The first action of the Commission was to formulate the following state- 
ment of principles ‘‘which seemed . . . to emerge from a study of the 
practice in other countries.’’ The participants were invited to comment 
upon these principles, and after study, all of the participants accepted 
them and they were again enunciated in the final report of the Commission : 


(1) The most satisfactory settlement of disputes of this kind is by 
agreement, the parties adopting the same technical solution of each 
problem, as if they were a single community undivided by political 
or administrative frontiers. (Madrid Rules of 1911 and Geneva Con- 
vention, 1923, Articles 4 and 5.) 


(2) If once there is such an agreement, that in itself furnishes the 
‘‘law’’ governing the rights of the several parties until a new agree- 
ment is concluded. (Judgment of the Permanent Court of Interna- 
tional Justice, 1937, in the Meuse Dispute between Holland and 
Belgium. ) 

(3) If there is no such agreement, the rights of the several Prov- 
inces and States must be determined by applying the rule of ‘‘ equitable 
apportionment’’, each unit getting a fair share of the water of the 
common river. (American decisions. ) 


(4) In the general interests of the entire community inhabiting dry, 
arid territories, priority may usually have to be given to an earlier 
irrigation project over a later one: ‘‘priority of appropriation gives 
superiority of right’’. (Wyoming v. Colorado, 259 U. S. 419, 459, 470.) 


(5) For purposes of priority the date of a project is not the date 
when survey is first commenced but the date when the project reaches 
finality and there is a fixed and definite purpose to take it up and 
carry it through. (Wyoming v. Colorado, 259 U. S. 419, 494, 495; 
Connecticut v. Massachusetts, 282 U. S. 660, 667, 673.) 


(6) As between projects of different kinds for the use of water, a 
suitable order of precedence might be (i) use for domestic and sanitary 
purposes; (ii) use for navigation and (iii) use for power and irriga- 
tion. (Journal of the Society of Comparative Legislation, New Series, 
Volume XVI, No. 35, pages 6, 7.)* 


V. INpDIvipuAL PUBLICISTS 


It is remarkable that only a few of the publicists who have considered 
this subject maintain the view that riparians have unlimited sovereign 
rights to use at will the waters in their territory, and that the great ma- 
jority of them come to the conclusion that the essence of international 
law upon the matter is the principle of mutual rights and obligations be- 
tween co-riparians in their uses of waters of international basins, and, in 
the event of competing uses, equitable apportionment of the waters or of 
their benefits. 


63 Ibid. 10-11. 
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Berber characterizes the view of absolute territorial sovereignty as 


based upon an individualistic, anarchical conception of international 
law, in which selfish interests are exclusively taken as the rule of con- 
duct and no solution is offered regarding the opposite interests of 
upper and lower riparians.™ 


Andrassy, in lectures at the Hague Academy of International Law, made 


a detailed analysis of the studies of publicists, and concludes that inter- 
national law does impose obligations on co-riparians.** Andrassy has also 
reviewed the position of the few publicists supporting the view of absolute 
sovereign rights.** He disagrees, and affirms the existence of principles in 
limitation of sovereignty. The alleged principle of absolute sovereignty 
has never been acted upon by any state and must be relegated to the realm 
of abstraction. 
Lauterpacht says: 


Like independence, territorial supremacy does not give an unlimited 
liberty of action. . . . A State, in spite of its territorial supremacy, 
is not allowed to alter the natural conditions of its own territory to the 
disadvantage of the natural conditions of the territory of a neigh- 
bouring State—for instance, to stop or to divert the flow of a river 
which runs from its own into neighbouring territory.** But the flow 
of non-national, boundary and international rivers is not within the 
arbitrary power of one of the riparian states, for it is a rule of Inter- 
national Law that no State is allowed to alter the natural condition of 
its own territory to the disadvantage of the natural conditions of the 
territory of a neighbouring State. For this reason a State is not only 
forbidden to stop or divert the flow of a river which runs from its own 
to a neighbouring State, but likewise to make such use of the water of 
the river as either causes danger to the neighbouring State or prevents 
it from making proper use of the flow of the river on its part.® 

As regards the utilisation of the flow of [international] lakes .. . 
the position is the same as with regard to the utilisation of the flow 
of rivers.*® 


Brierly *° observes that: 


The practice of states, as evidenced in the controversies which have 
arisen about this matter, seems now to admit that each state concerned 
has a right to have a river system considered as a whole, and to have 
its own interests weighed in the balance against those of other states; 
and that no one state may claim to use the waters in such a way as 
to cause material injury to the interests of another, or to oppose their 
use by another state unless this causes material injury to itself. This 
principle of the ‘‘equitable apportionment’’ of all the benefits of the 
river system between all the states concerned is clearly not a single 
problem which can be solved by the formulation of rules applicable 
to rivers in general; each river has its own problems and needs a sys- 


64 Op. cit. 15 (translation). 


65 ‘*Les Relations Internationales de Voisinage,’’ 79 Recueil des Cours 104 (1951). 
66 Utilisation des Eaux Internationales Non Maritimes (en dehors de la Navigation), 


Institut de Droit International (1957). 
67 Op. cit. 290-291. 68 Op. cit. 474-475. 
69 Op. cit. 477, note 2. 

70 The Law of Nations 204-205 (Sth ed., 1955). 
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tem of rules and administration adopted to meet them. The way of 
advance seems therefore to lie, as Professor Smith suggests, in the 
constitution of authorities to administer the benefits of particular 
river systems. 
Latin American publicists are also in accord with the basic principles of 
mutual rights and duties of co-riparians of a system of international waters. 
Typical of their views are the remarks of Professor Cardona of Mexico: 


The internationality of river basins presupposes a combination of 
rights and duties that are common to the neighboring states. . . . It 
follows that the legal order that governs this combination of rights and 
duties affects the exercise of the territorial sovereignty of each state 
over its own territory. 

The principle applicable to this order, and one which is amply rec- 
ognized in international law, is that a state may exercise its rights of 
territorial sovereignty in the form and to the degree that it deems de- 
sirable but on the condition that it does not impair the right of a 
neighboring state. 


Professor Cardona’s conclusion is that international law imposes a ‘‘just 
distribution of the uses between the two parties’’ on the basis of present 
and future needs.” 

The ECE Report *? summarizes the views of twenty-five publicists of 
the 19th and 20th centuries, only one of whom, viz., Lauterpacht, is referred 
to above. The Report shows that only three, or possibly four, of them 
maintained the view that riparians have unlimited sovereign rights to use 
at will the waters in their territory. The Report’s conclusions, based upon 
its study of all sources of international law, are in part ** as follows: 


— 


We have found that when a waterway crosses two or more territories 
in succession, each of the States concerned possesses rights of sover- 
J eignty and ownership over the section flowing through its territory. 
The same applies to frontier waterways. Each state possesses equal 
rights on either side of the boundary line. 


e 
d A State has the right to develop unilaterally that section of the 
e waterway which traverses or borders its territory, insofar as such de- 
3 velopment is liable to cause in the territory of another State, only slight 
1S injury or minor inconvenience compatible with good neighbourly 
ir relations. 
is On the other hand, when the injury liable to be caused is serious 
1e and lasting, development works may only be undertaken under a prior 
le agreement. 
le Conversely, a State has no right to oppose the hydro-electric devel- 
'S- opment of a section of an international waterway situated in the ter- 
ritory of another State if this will entail only slight injury to itself. 
1). In the event of serious injury, the States concerned should enter into 
a), 


71 ‘*E] Régimen Juridico de los Rios Internacionales,’’ 56 Revista de Derecho Inter- 
nacional 24, 26 (La Habana, No. 111, 1949). 

72 Pp, 51-68. 
78 Pp, 209-213. 
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negotiations and supply each other in advance with all the information 
necessary for the execution of the projects in hand. 

Is it possible, however, to establish a criterion as a basis for the 
distinction between slight and serious injury? 


.. . The truth is that it is impossible to lay down any hard and 
fast principle; only appraisement of the injury inflicted in concrete 
cases can determine how serious it is. But since a formula must be 
found, that of good neighbourly relations will be retained. 

The concept of injury in international law is very complex indeed. 
It is difficult to set an absolute limit beyond which the injury is suffi- 
cient to provide legitimate grounds for opposing the action taken by 
another State. 

Should the criterion for a distinction be sought in the absolute value 
of the development works to be carried out, ie., the international 
economic advantages they represent, or rather in the extent of the 
modification caused to the ‘‘essential and utilizable’’ character of the 
waterway; or finally—which would seem preferable—in the relative 
value of this modification in relation to the utility of the development? 

If a slight injury is to be taken into account, the danger is that a 
State may for a trivial reason refuse to take part in the necessary devel- 
opment. The limit therefore depends on the good will of States, on their 
readiness to negotiate and on the good relations between them. And if 
they sustain slight injury as a result of good neighbourly relations, that 
merely gives them the right to take part in the negotiations in order 
to claim fair compensation. 


VI. Private ASSOCIATIONS OF INTERNATIONAL LAWYERS 


1. The Institut de Droit International 


At Madrid in 1911, the Institut adopted a declaration of principles pre- 


ceded by a statement that the physical interdependence of riparians ex- 
cludes the absolute autonomy of any one riparian in the use of a system 
of international waters. The Madrid Declaration reads in part ™ as follows: 


7424 Annuaire 170; ECE Rept. 261. 


I. When a stream forms the frontier of two States, neither of these 
States may, without the consent of the other, and without special and 
valid legal title, make or allow individuals, corporations, ete. to make 
alterations therein detrimental to the bank of the other State. On the 
other hand, neither State may, on its own territory, utilize or allow 
the utilization of the water in such a way as seriously to interfere with 
its utilization by the other State or by individuals, corporations, etc. 
thereof. 

The foregoing provisions are likewise applicable to a lake lying be- 
tween the territories of more than two States. 


II. When a stream traverses successively the territories of two or 
more States: 


1. The point where this stream crosses the frontiers of two States, 
whether naturally, or since time immemorial, may not be changed by 
establishments of one of the States without the consent of the other; 


2. All alterations injurious to the water, the emptying therein of 
injurious matter (from factories, ete.) is forbidden; 
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3. No establishment (especially factories utilizing hydraulic power) 
may take so much water that the constitution, otherwise called the 
utilisable or essential character of the stream shall, when it reaches 
the territory downstream, be seriously modified ; 


4. The right of navigation by virtue of a title recognized in inter- 
national law may not be violated in any way whatever; 


5. A State situated downstream may not erect or allow to be erected 
within its territory constructions or establishments which would sub- 
ject the other State to the danger of inundation; 


6. The foregoing rules are applicable likewise to cases where streams 
flow from a lake situated in one State, through the territory of another 
State, or the territories of other States. 


The Institut has recently appointed a new committee to prepare a draft 
text of rules of international law on this subject. The rapporteur of the 
committee, Juraj Andrassy, has produced a preliminary report for sub- 
mission to the committee, in which he upholds, as a matter of existing inter- 
national law, the principle of mutual rights and duties between co-riparians 
of a system of international waters.”® ’ 


2. The Inter-American Bar Association 


At its conference in 1957 this Association gave consideration to prin- 
ciples of law governing systems of international waters and resolved in 
part: 


I. That the following general principles, which form part of existing 
international law, are applicable to every water-course or system of 
rivers or lakes (non-maritime waters) which may traverse or divide 
the territory of two or more states; such a system will be referred to 
hereinafter as a ‘‘system of international waters.’’ 


1. Every state having under its jurisdiction a part of a system of 
international waters, has the right to make use of the waters thereof 
insofar as such use does not affect adversely the equal right of the 
states having under their jurisdiction other parts of the system. 


2. States having under their jurisdiction a part of a system of inter- 
national waters are under a duty, in the application of the principle 
of equality of rights, to recognize the right of the other states having 
jurisdiction over a part of the system to share the benefits of the sys- 
tem taking as the basis the right of each state to the maintenance of 
the status of its existing beneficial uses and to enjoy, according to the 
relative needs of the respective states, the benefits of future develop- 
‘. ments. In cases where agreement cannot be reached the states should 
submit their differences to an international court or an arbitral 
commission. 


3. States having under their jurisdiction part of a system of inter- 
national waters are under a duty to refrain from making changes in 
s; the existing regime that might affect adversely the advantageous use 
ry by one or more other states having a part of the system under their 
ry jurisdiction except in accordance with: (i) an agreement with the 


75 Utilisation des Eaux Internationales Non Maritimes (en dehors de la Navigation) 
(1957). 
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state or states affected or (ii) a decision of an international court or 
arbitral commission.*® 


3. The International Law Association 


At its conferences at Dubrovnik, 1956, and New York, 1958, the Asso- 
ciation adopted resolutions on this subject, after having discussed com- 
mittee reports.” 

The 1956 resolution adopted a statement of general principles ‘‘as a 
sound basis upon which to study further the development of rules of inter- 
national law.’’ The 1958 resolution adopted a unanimous committee re- 
port containing four ‘‘Heads of Unanimous Agreement,’’ four ‘‘ Agreed 
Principles of International Law,’’ and several recommendations. 

The 1956 resolution was drafted in terms of an ‘‘international river’’ 
defined as ‘‘one which flows through or between the territories of two or 
more states.’’ The 1958 committee report was drafted in terms of a 
‘drainage basin’’ defined as ‘‘an area within the territories of two or more 
states in which all the streams of flowing surface water, both natural and 
artificial, drain a common watershed terminating in a common outlet or 
common outlets either to the sea or to a lake or to some inland place from 
which there is no apparent outlet to a sea.’’ 

In 1956 the adoption of general principles was opposed by a committee 
member who submitted a report maintaining that, except in a few regions, 
there is no international legal restraint on what a state may do to an inter- 
national river within its territory, whatever the effect in a co-riparian state. 


76 Principles of Law Governing the Uses of International Rivers and Lakes. Resolu 
tion Adopted by the Inter-American Bar Association at its Tenth Conference Held in 
November, 1957, at Buenos Aires, Argentina, together with Papers Submitted to the 
Association (Washington, D. C., 1958, Lib. of Cong. Cat. Card No. 58-12112. pp. 127). 

77 The report of the 1958 conference is not yet published. For the 1956 conference, 
see Rept. of 47th Conf., Dubrovnik (1956) 216-248; and papers prepared for the con 
ference, above. 

Between the two conferences several studies became available and were utilized by 
various members of the committee. The more readily available and comprehensive of 
these are: 

1. Andrassy’s preliminary report (1957), above. 

2. Dr. H. Fortuin, ‘‘International River Law,’’ Netherlands International Law Re- 
view, October, 1957. 

3. Papers submitted to the Inter-American Bar Association, above. 

4. Sen. Doc. 118 (1958), above. 

5. U.N. Dept. of Economic and Social Affairs, ‘‘Integrated River Basin Develop- 
ment,’’ Doce. E/3066 (1958). 

6. Principles of Law and Recommendations on the Uses of International Rivers. 
Statement of Principles of Law and Recommendations with a Commentary and Sup- 
porting Authorities Submitted to the International Committee of the International 
Law Association by the Committee on the Uses of Waters of International Rivers of 
the American Branch (Washington, D. C., 1958, Lib. of Cong. Cat. Card No. 58-12111). 

7. Bloomfield and Fitzgerald, Boundary Waters Problems—Canada and the United 
States (Toronto, Carswell Co., 1958). 
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The conference rejected this view, and adopted the following general 
principles : 


IIIf While each state has sovereign control over the international rivers 
within its own boundaries, the state must exercise this control with 
due consideration for its effects upon other riparian states. 


IV A state is responsible, under international law, for publie or pri- 
vate acts producing change in the existing regime of a river to the 
injury of another state, which it could have prevented by reason- 
able diligence. 


V In accordance with the general principle stated in No. III above, 
the states upon an international river should in reaching agree- 
ments, and states or tribunals in settling disputes, weigh the bene- 
fit to one state against the injury done to another through a par- 
ticular use of the water. For this purpose, the following factors, 
among others, should be taken into consideration : 


(a) The right of each to a reasonable use of the water. 

(b) The extent of the dependence of each state upon the waters 
of that river. 

(c) The comparative social and economic gains accruing to each 
and to the entire river community. 

(d) Pre-existent agreements among the states concerned. 

(e) Pre-existent appropriation of water by one state. 


The 1958 report of the committee (including the member who had pre- 
viously dissented) is in part as follows: 


It is agreed that there are rules of conventional and customary inter- 
national law governing the uses of waters of drainage basins that are 
within the territories of two or more states. 

It is agreed that there may be issues not adequately covered by rec- 
ognized rules of international law and also that there are rules as to 
which there exist differences as to their meaning. 


AGREED PRINCIPLES OF INTERNATIONAL LAW 


2. Except as otherwise provided by treaty or other instruments or 
customs binding upon the parties, each co-riparian state is entitled to a 
reasonable and equitable share in the beneficial uses of the waters of 
the drainage basin. What amounts to a reasonable and equitable 
share is a question to be determined in the light of all the relevant 
factors in each particular case. 


3. Co-riparian states are under a duty to respect the legal rights of 
each co-riparian state in the drainage basin. 


4. The duty of a riparian state to respect the legal rights of a co- 
riparian state includes the duty to prevent others, for whose acts it is 
responsible under international law, from violating the legal rights 
of the other co-riparian states. 

Both conferences also dealt with the international adjective law aspects 
of water uses. The 1956 resolution contained the following as a general 
principle : 
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VI A state which proposes new works (construction, diversion, etc.) 
or change of previously existing use of water which might affect 
utilization of the water by another state must first consult with the 
other state. In case agreement is not reached through such con- 
sultation, the states concerned should seek the advice of a technical 
commission ; and if this does not lead to agreement, resort should 
be had to arbitration. 


However, the 1958 committee report dealt with this aspect only in the form 
of the following recommendation: 


1. Co-riparian states should refrain from unilateral acts or omis- 
sions that affect adversely the legal rights of a co-riparian state in the 
drainage basin so long as such co-riparian state is willing to resolve 
differences as to their legal rights within a reasonable time by consul- 
tation. In the eventuality of a failure of these consultations to produce 
agreement within a reasonable time, the parties should seek a solution 
in accordance with the principles and procedures (other than consulta- 
tion) set out in the Charter of the United Nations and the procedures 
envisaged in Article 33 thereof. 


Those who opposed the foregoing as a principle did so on the ground that 

it would give a co-riparian a veto over proposed projects. Others, while 

recognizing that there is no such right of veto in existing law, believed 

that the foregoing statement does not involve a veto and is existing law.” 
Regarding pollution, the 1956 resolution stated : 


VII Preventable pollution of water in one state which does substantial 
injury to another state renders the former state responsible for 
the damage done. 


But the 1958 committee report only recommended that: 


8. Co-riparians should take immediate action to prevent further 
pollution and should study and put into effect all practicable means 
of reducing to a less harmful degree present uses which lead to 
pollution. 


Finally, both conferences recognized the practical desirability of inte- 
grated basin development. The 1956 resolution had stated that: 


VIII So far as possible, riparian states should join with each other to 
make full utilization of the waters of a river, both from the 
viewpoint of the river basin as an integrated whole, and from 
the viewpoint of the widest variety of uses of the water, so as 
to assure the greatest benefit to all. 


The 1958 report stated as an agreed principle of international law that: 


1. A system of rivers and lakes in a drainage basin should be treated 
as an integrated whole (and not piece-meal). 

Comment: Until now international law has for the most part been 
concerned with surface waters although there are some precedents 
having to do with underground waters. It may be necessary to con- 
sider the interdependence of all hydrological and demographic features 
of a drainage basin. 


78 This point is discussed further below. 
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VII. WHat WATERS ARE INTERNATIONAL? 


The historical concept of an international watercourse, originating with 
reference to navigation, is one which passes successively through the ter- 
ritory of more than one state (successive watercourse) or runs along the 
boundary of two states (contiguous watercourse). 

But navigation and analogous uses” are the only ones which do not 
in some degree affect the flow in either quantity or quality. All other uses 
involve a change in the natural equilibrium of water flow, which necessarily 
produces a chain of reactions upstream, downstream, and on the banks. 

The historical concept is of no utility in the context of uses the effects 
of which are spread internationally by means of the watercourse itself. 
Because of the fact of permanent natural physical interdependence be- 
tween states whose territories lie within the same drainage basin, all inter- 
connecting waters of the basin are affected with an international interest 
—including tributaries entirely within a single state. However, this does 
not necessarily mean that rules of international law will always apply in 
the same way to all parts or to all uses of the water. 


VIII. THe APPLICABLE INTERNATIONAL LAW 


The view that there are no rules of international law governing the use 
of inland waters affected with an international interest *° has occasionally 
been modified by the view that, because of the diversity of factual situations 
to which such rules would apply, they exist, if at all, only with regard to 
some regions.** 

The falsity of such views is demonstrated by the fact of international 
relations that sovereignty in this regard is restricted by principles accepted 
as customary international law. There is no known ease in which such 
views have been sustained in fact. Comparison of the proceedings and 
results of the International Law Association conferences of 1956 and 1958 
is of particular significance as indicating increasing recognition of the 
existence of rules of law on this subject.*? Moreover, legal rules by nature 
must be couched in terms of generalities which will have differing applica- 
tion to differing situations. 

It is submitted that, on the basis of the sources of international law as 
discussed above, there are principles of international law governing the 
use of waters of international drainage basins in the sense that, if issues 
with regard thereto were to be posed before an international tribunal, it 
would pronounce judgment in accordance therewith, and that such prin- 
ciples are along the following lines: ** 


1. A riparian has the sovereign right to make maximum use of the 
part of a system of international waters within its jurisdiction, con- 
sistent with the corresponding right of each co-riparian. 


79 Such uses have not been considered in preparing this article. 

80 F.g., the Harmon opinion, above. 81 F.g., Berber, op. cit. 114. 

82 See above. 

83 The numbered principles and most of the commentary are as in Sen. Doe. 118, 
pp. 89-91, but the comments on principle 3 have been expanded. 
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Comment: The doctrine of sovereignty is a fundamental tenet of the 
world community of states as it presently exists. Sovereignty exists and 
it is absolute in the sense that each state has exclusive jurisdiction and con- 
trol over its territory. Each state possesses equal rights on either side 
of a boundary line. Thus riparians possess the right of exclusive juris- 
diction and control over the part of a system of international waters in 
their territory, and these rights reciprocally restrict the freedom of action 
of the others. 


2. (a) Riparians are entitled to share in the use and benefits of a 
system of international waters on a just and reasonable basis. 


(b) In determining what is just and reasonable account is to be 
taken of rights arising out of 


(1) agreements 

(2) judgments and awards, and 

(3) established lawful and beneficial uses; and of other con- 
siderations, such as 


(4) the development of the system that has already taken place 
and the possible future development, in the light of what 
is a reasonable use of the water by each riparian, 

(5) the extent of the dependence of each riparian upon the 
waters in question, and 


(6) Comparison of the economic and social gains accruing, from 
the various possible uses of the waters in question, to each 
riparian and to the entire area dependent upon the waters 
in question. 


Comment: The foregoing is an attempt to formulate the factors which 
would be considered in applying the doctrine of ‘‘equitable apportionment 
of benefits’’ because, whatever the situation—whether in negotiation or be- 
fore a tribunal—more guidance is needed than is contained in that phrase. 
Other factors could doubtless be included. 

Perhaps an additional factor would be that the order of priority of uses 
of a particular system would be the relative importance of the possible 
different uses to the international area served by the system. It is doubt- 
ful that a statement cf priority among uses of water for all systems could 
be made as a matter of existing law. On some systems the navigational 
use is of paramount importance; on others irrigation would surely come 
next after drinking and domestic uses. 

It is believed that existing law gives priority to factors 1-3 in the order 
named, but not to other factors. Even so, it may be difficult to balance the 
various factors because they would have different weights in different situ- 
ations. For example, one riparian may have delayed developing uses of 
the part of a system in its territory much behind another riparian. On 
the one hand, the latter should not have its investment impaired by subse- 
quent uses by the former; on the other hand, the former should not be 
deprived of the opportunity for its own development. In such a situation 
the benefits accruing to the latter under the priority factors would be taken 
into account in determining the just and reasonable apportionment of the 


1959 | WATERS OF INTERNATIONAL DRAINAGE BASINS 79 


total possible uses and benefits of the system. The balancing of rights 
with the obtention of maximum benefits to all riparians in most situations 
can probably only be done by joint planning and/or construction with 
agreed distribution of benefits, e.g., irrigation and power. 


3. (a) A riparian which proposes to make, or allow, a change in 
the existing regime of a system of international waters which could 
interfere with the realization by a co-riparian of its rights to share on 
a just and reasonable basis in the use and benefits of the system, is 
under a duty to give the co-riparian an opportunity to object. 


(b) If the co-riparian, in good faith, objects and demonstrates its 
willingness to reach a prompt and just solution by the pacific means 
envisaged in Article 33 (1) of the Charter of the United Nations, a 
riparian is under a duty to refrain from making, or allowing, such 
change, pending agreement or other solution. 


Comment: It seems clear there is no general principle of international 
law that a riparian must have the consent of co-riparians as a condition 
precedent to the use and development within its territory of the waters 
of an international basin. In other words, a co-riparian does not have 
what in effect would amount to a veto over proposed uses. 

A riparian’s proposed use necessarily may raise the question of its right 
to establish the use. Such a situation may be settled by agreement, or vol- 
untary submission to third-party process, or remain unsettled. This situa- 
tion is normal in international relations because, in a legal system based 
upon the doctrine of voluntary submission to third-party process, each 
state is in the first instance the judge of its own international legal obliga- 
tions. But at this point there enters the general principle that ultimately 
no state is entitled to be judge in its own cause. Thus, no co-riparian is 
entitled to impose unilaterally its views of the parties’ rights to a just and 
reasonable share in the beneficial uses of the waters of an international 
basin. The problem is how to square this principle with the admitted ab- 
sence of a veto of a change in the basin. 

A riparian has a duty to give notice of a proposed change. Beyond this 
point there must be distinguished three situations regarding the objection 
of a co-riparian as an operative fact: 

(1) If the co-riparian remains silent, it follows from the lack of a veto 
that the riparian may legally proceed with its proposed change, subject to 
possible liability for the payment of damages under the law of state 
responsibility. 

(2) If a co-riparian objects that the proposed change will violate its 
legal rights, the parties have a duty to consult. If the objecting party 
refuses to consult, the riparian has the legal power to proceed with its 
proposed change because there is no right of veto. 

(3) If the objecting state demonstrates its willingness to negotiate a 
prompt and just solution or to submit the validity of its objection to im- 
partial third-party process, it follows from the principle that no one can 
be judge in his own cause that the proposing riparian is under a duty 
temporarily to refrain from making a change pending such solution. This 
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is fair to both states because it insures that neither can have unilaterally 
imposed on it the views of the other as to its substantive rights, and yet 
the objection cannot act as a veto of the project. 

Some contend that the law has not yet developed to the point that a 
riparian has a duty temporarily to refrain from a proposed change under 
the foregoing circumstances. This contention raises considerations which 
go to the heart of the remedial deficiencies of the international legal 
system. 

Admittedly the existence of such a duty to refrain may not yet have 
been expressly judicially declared, but we are living in a time which is 
seeing an increase in the volume and variety of the control of international 
law over the behavior of states. The adherence of states to the United 
Nations Charter and other treaties has led to situations in which, on the 
basis of principal treaty obligations, new subsidiary obligations are im- 
posed on states. The positivist description of sovereign consent as the 
source of international law cannot explain the involuntary nature of obliga- 
tions assumed by states simply through membership in the international 
community. 

Under the United Nations Charter, except for self-defense, a co-riparian 
must refrain from forceful self-help remedies inconsistent with the pur- 
poses of the United Nations. If a co-riparian is willing to negotiate or 
to submit to third-party process the validity of its objection, is it to have 
no legal protection in the interim? Its protection lies in the duty of the 
proposing riparian temporarily to refrain from its proposed change pend- 
ing settlement of the matter. 

Riparians are doubtlessly motivated to seek agreement because of recog- 
nition that under the international law of responsibility of states, a riparian 
which alters the character of the bed or flow of a system of international 
waters is responsible if injury is thereby caused to a co-riparian. The 
concept of injury in international law is very complex; and it is difficult 
to set an absolute limit beyond which the injury is sufficient to provide 
legitimate grounds for opposing action taken by a riparian. Moreover, 
responsibility means a duty to make reparation for an injury; and repara- 
tion may consist of pecuniary or specific restitution, specific performance, 
monetary damages, or some combination of these. It might be a vast 
responsibility to make pecuniary reparation or restore a status quo. Con- 
sequently, it is very important that riparians come to an agreement in 
advance, so that such responsibility would not arise. Their agreement 
upon the distribution of benefits is in effect an indemnification in advance. 

The crux of the matter is that friendly states desirous of conducting 
their mutual relations in good faith under the rule of law do in fact ‘‘seek 
solution by negotiation, enquiry, mediation, conciliation, arbitration, ju- 
dicial settlement, resort to regional agencies or arrangements, or other 
peaceful means of their own choice’’ as envisaged in Article 33 (1) of the 
United Nations Charter. 


ELECTION PROCEDURE IN THE UNITED NATIONS * 


By ALEKSANDER W. RuDZINSKI 


Columbia University 


I. Is tHe Masoritry Rute APPROPRIATE FOR MULTIPLE ELECTIONS? 


It appears at first sight almost incredible that a secret ballot under the 
majority rule could result in more candidates mustering the required ma- 
jority of votes than there are places to be filled. But this actually hap- 
pened four times in the Security Council during the election of judges to 
the International Court of Justice,’ and on several occasions in the General 
Assembly, one of them being in connection with electing judges of the 
United Nations Administrative Tribunal,? and three others related to elect- 
ing the Vice Presidents of the General Assembly.* In 1935 the same thing 
occurred in the League of Nations Assembly.‘ 

Before going into this paradoxical matter it might be useful to clarify 
some basic procedural matters. We speak indiscriminately about ‘‘voting’’ 
on draft resolutions as well as ‘‘voting’’ in elections. But there is an im- 
portant difference. When voting concerns a draft resolution, an amend- 
ment, a procedural motion or, as it sometimes happens, a preliminary 
question of principle,® a concrete text has to be accepted or rejected, ap- 
proved or disapproved, by the voting body. When one place or more has 
to be filled by election (if the number of eligible candidates is greater than 
the number of places open), the electors, strictly speaking, do not vote, 
but choose persons (or countries) for the vacant positions.* If there is 
no choice of candidates involved, as, for example, when there is only one 
candidate eligible for each place, the ‘‘election’’ turns into acceptance or 


*The present paper represents a by-product of a comprehensive study on the pro- 
cedure of the General Assembly and the Security Council undertaken under a grant from 
the Rockefeller Foundation and pursued in the School of International Affairs of 
Columbia University with the co-operation of Professor Philip C. Jessup. 

The author wishes to acknowledge the assistance rendered by Mr. Richard L. Plunkett, 
Jr. 

1 567th Meeting, Dec. 6, 1951, and three times during the 68lst Meeting, Oct. 7, 1954. 

2 (IX) 5th Committee, 444th Meeting, Oct. 22, 1954. 

8 (VII) 378th Plenary Meeting, Oct. 14, 1952; (VIII) 433rd Plenary Meeting, Sept. 
16, 1953; and (XII) 679th Plenary Meeting, Sept. 18, 1957. 

4 Records of the 16th Ordinary Session of the Assembly, Plenary Meetings, 1935, p. 38. 

5 E.g., (IX) 5th Committee, 443rd Meeting, Oct. 22, 1954, a vote taken on the ques- 
tion: ‘‘Should an honorarium be paid for work performed between sessions of the 
Permanent Central Opium Board and Drug Supervisory Body?’’ 

6 There may be even a vote, for example, on the selection of one of two or more 
cities as meeting places for the General Assembly in Europe. That is also a clear case 
of an election and the best way to vote on it is to apply election rules in a simplified 
form. 
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rejection of one concrete solution and therefore performs the same function 
as regular voting.” But when there is at least a choice of two candidates 
for one place, the function of voting becomes selective. The method of 
deciding the issue is the same for voting on draft resolutions and in elec- 
tions. A majority of votes cast must be achieved for a draft resolution to 
be accepted and for a candidate to be elected. But the function which the 
voting performs is different in each case. The difference is strikingly illus- 
trated by the impossibility of using mechanical voting devices for elections.* 

There is also another basic difference. Rejection of a proposal by voting, 
leaving things as they are, is a perfectly legitimate and commonplace 
result. But a negative result of elections, leaving the place or places vacant 
without incumbents, is inadmissible. It endangers the functioning of the 
organ concerned. Elections have to be repeated until the vacancy or 
vacancies are filled. A positive result is mandatory. 

It is therefore only natural that rules of procedure of bodies performing 
both functions contain separate rules governing elections in addition to 
rules concerning voting (Rules 94-96 and 133, 31, 105, 140-152 of the 
Rules of Procedure of the General Assembly; Rules 40 and 61 of the 
Provisional Rules of Procedure of the Security Council; Rules 67-69 
and 20 of the Rules of Procedure of the ECOSOC; Rules 41-43 of the 
Rules of Procedure of the Trusteeship Council). 


More ‘‘Elected’’ than Places Open 


In connection with these basic differences a further arithmetical difficulty 
arises in elections to fill more than one place by majority vote if there 
are more candidates eligible than places open. Let us take a small body 
such as the Security Council, having only eleven members, and the simplest 
possible case. Two vacancies on the International Court of Justice are 
to be filled and there are only three nominations on the Secretary General’s 
list under Article 7 of the Statute. Each member may vote for two 
candidates only, making the total number of votes 22. Six votes consti- 
tute the absolute majority. It is obvious that all three candidates can get 
six or slightly more votes—and the Security Council may be confronted 
by an embarras des richesses. Elementary arithmetic proves such a possi- 
bility for all elections to fill more than one place by majority votes from 
among candidates larger in number than the number of places vacant. 
Nevertheless the rules of procedure of the League of Nations and of the 


7A good example is the appointment of a Credentials Committee at the opening of 
each regular session of the General Assembly (Rule 28 of the Rules of Procedure of the 
General Assembly). It consists of nine members proposed by the President of the 
General Assembly (actually the Temporary President). The Temporary President asks 
for objections; if there are none the General Assembly ‘‘approves’’ the list proposed 
without a formal vote. Soviet-type ‘‘elections’’ are another well-known example. 

8‘ An electrical voting system would offer the possibility of a recorded vote equivalent 
to a roll call, or an unrecorded vote equivalent to a show of hands. Elections which 
differ greatly in character would continue to be held by secret ballot.’’ (Correction 
of votes in the General Assembly and Committees, Report of Secretary General, A/2977 
(X), Annexes, Agenda Item 51, par. 63.) 
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United Nations are consistently silent on such a possibility, apparently 
assuming that it will never occur.® It really cannot occur in elections 
to fill one place only, irrespective of the number of eligible candidates. To 
take the Security Council again as an example: Eleven votes are cast 
(each member voting for only one candidate) and six votes are necessary 
for election. It is impossible for more than one candidate to assemble 
six votes. 


BASIC REMEDIES 


The paradoxical result of an election resulting in ‘‘electing’’ more 
persons than there are places open for them naturally raises grave pro- 
cedural problems, some basic, some technical. A basic doubt arises whether 
the majority voting system applied to multiple elections is sound if it 
creates such paradoxes. Something seems to be wrong with the system it- 
self. There are only three possible basic remedies, each difficult to accept. 


1. Accept Plurality Elections 


The first remedy is to renounce the majority principle for multiple 
elections and base them on plurality. That was the system adopted by 
the League of Nations Assembly after the first ballot failed to fill all the 
places (Rule 21 (3)). But election based on plurality, 7.e., on support 
given by less than a majority of votes cast, is generally felt to be too weak 
and too narrow a foundation for an office of international trust, such as 
judge of the International Court of Justice, or, for that matter, also for 
other positions of trust in United Nations organs. 

Furthermore this would introduce a different system of voting for 
filling one place (majority) and another one for filling two or more places 
(plurality), consequently giving one-place elections more moral and politi- 
eal backing and the elected person or country a stronger status than those 
elected by plurality vote. 


2. Qualified Majority Elections 


The second remedy would consist in such a raising of the level of the 
required majority as to prevent the possibility of ‘‘electing’’ more than 
enough candidates. This would necessitate a special ad hoc figuring out 


® The problem discussed here was brought to the attention of Subcommittee 3 of the 
6th Committee during the Second Session of the General Assembly on Oct. 30, 1947, by 
a member of the delegation of Panama as an ‘‘interesting mathematical possibility.’’ 
The Subeommittee’s report (A/C.6/182) contains on pages 41-42 a clear and precise 
explanation demonstrating this possibility in the first ballot in case an election is 
governed by two-thirds majority as well as for simple majority elections. The Sub- 
committee ‘‘decided to bring these possibilities to the attention of Committee 6 since 
no specific proposals were advanced on the question’’ (p. 42). The 6th Committee and 
the Plenary simply ignored the matter, apparently convinced that such ‘‘mathematical 
possibilities’ are purely academic and quite unlikely to occur in practice. After all, 
this had happened only once in the League Assembly, in 1935, and even that occurrence 
was probably unknown to members of the 6th Committee. 
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of the level of required majority in each case of multiple elections—a 
serious inconvenience in itself. But even more important, the level of 
required majority would have to be raised so high as to approach almost 
unanimity and thus make an election infinitely more difficult and often 
impossible. Let us demonstrate this by our example of the Security 
Council. There is the usual election of five judges every three years 
(Article 13 (1) of the Statute). Let us assume a list of nominations 
containing only ten names. Each of the eleven members of the Security 
Council votes for five names, making the total of votes 55. The ‘‘absolute’’ 
majority of six votes permits not five but nine candidates to get the 
required number of votes! Therefore all but one nominee could be elected! 
To make this impossible, the level of majority would have to be raised 
to ten votes, making the election of each judge almost unanimous in an 
eleven-member Council. The remedy is clearly worse than the disease. 


3. Elect One Man at a Time 


There is a third simple possibility, namely to split each multiple election 
into a series of one-man elections, each delegation voting only for one from 
among all eligible candidates. That would remove, as we have seen, any 
possibility of an embarras des richesses. But there are still inconveniences 
involved. Apart from the obvious and considerable waste of time, the 
result of the elections might be affected by such a splitting. It has to be 
borne in mind that elections are the result not only of a solitary and 
secret choice made by each elector alone, but are at the same time preceded 
by consultations, negotiations, bargaining, vote canvassing and more or 
less informal deals, promises and arrangements arrived at between the 
members of the electing body. That, together with a genuine appraisal 
of differences in qualification of candidates for the position to which they 
aspire, explains why the arithmetically so probable paradoxical result of 
more men elected than needed happens rather seldom. As a result most of 
the elected candidates usually receive many more votes than are needed 
for their election and the rest of the votes are in most cases scattered widely 
among a number of unsuccessful contestants, each of them receiving a vote 
well below the level of required majority. A sequence of five separate one- 
man elections instead of one five-man election would strain substantially 
the trust needed for election deals. The other side might be less interested 
to keep the bargain in further ballots after their own candidate has safely 
arrived. Anyhow, splitting of multiple ballots may be the least objec- 
tionable basic remedy and is worth considering. 


TECHNICAL REMEDIES 


The technical difficulties created by such a result of a multiple election 
by majority vote may be best illustrated by practical examples in the 
Security Council and in the General Assembly. 


v¢ 
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1. Repeat the Ballot 


On December 6, 1951, during the 567th Meeting of the Security Council 
in Paris, the President (Quevedo, Ecuador), in explaining the procedure 
of electing five judges of the International Court of Justice, before the 
secret ballot casually remarked: ‘‘If more than five candidates obtain an 
absolute majority the President will decide on the procedure to be fol- 
lowed.’’?° And it happened immediately. Six candidates obtained over 
six votes: Messrs. Hackworth (U. 8.) 11, Golunsky (U.S.S.R.) 9, Klaestad 
(Norway) 8, Rau (India) 7, Ugon (Uruguay) 7, and De Visscher (Bel- 
gium) 7 **—a total of 49 votes, some members apparently availing them- 
selves of the right to vote for less than five names. The result was doubly 
embarrassing. Not only were six ‘‘elected’’ instead of the needed five, 
but the bottom three received an equal number of votes. The President, 
instead of making the anticipated decision, enumerated with admirable 
instantaneous procedural ingenuity a number of possibilities for dealing 
with the situation. The first consisted in simply communicating to the 
General Assembly the names of all six persons who had obtained more than 
six votes. But he rejected it by a Presidential ruling shortly after men- 


tioning it.?? 


In view of Articles 8 and 13 of the Statute since the Security Council 
is responsible for electing five judges of the Court, it would appear 
incompatible with the Statute that the Security Council should submit 
to the General Assembly the names of six candidates which it has 
chosen.*® 


This ruling was not appealed by anybody in the Security Council ** and 
seems quite sound as far as it goes. 

Another possibility mentioned by the President was ‘‘to consider as 
elected those candidates who obtained the highest number of votes at this 
first voting,’’ 7.e., Hackworth, Golunsky, Klaestad, and ‘‘that another vote 
be taken between’’ the remaining three who received seven votes each.*® 
A modification of this method of procedure was also suggested by the Presi- 
dent, namely, instead of having a ballot restricted to the bottom three 
names, to take another vote for two places still vacant from all the names 
on the list minus the elected three top men.*® This procedure of consider- 
ing the three top men as elected was strongly endorsed by the Soviet dele- 
gate, who evidently was afraid to submit the Soviet candidate to another 
ballot. The French delegate expressed initially the same view," but voted 
afterwards for the third possibility.*® 

This third possibility, voiced by the President, consisted in repeating the 
voting entirely, disregarding completely the paradoxical results of the 


10 Security Council, Official Records, 567th Meeting, Dec. 6, 1951, par. 23. 


11 Ibid. par. 25. 12 Ibid. pars. 26, 52, 53, 59. 
13 Ibid. par. 52. 14 Ibid. par. 59. 
15 Ibid. par. 26. 16 Ibid. par. 27. 


17 Ibid. par. 43. 18 Tbid. par. 114. 
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first ballot..° The Dutch delegate, supporting this solution, said: ‘‘My 
legal conscience is pained . . . because we should then [by having a second 
ballot restricted to the bottom three| be making distinctions among several 
people, all of whom have obtained the required majority of six.’’*° The 
Turkish delegate drew attention to the logical consequence of the Soviet 
proposal, ‘‘that candidates who had obtained the fewest votes would be 
automatically eliminated.’’** The U. S. delegate (Gross) expressed the 
view that 


there does seem to be some logical difficulty in the way of attempting 
to distinguish between the sizes of the majorities. The question is 
whether there is a majority or no majority, and the size of the ma- 
jority, at first sight at least, does not seem to be relevant. It cer- 
tainly does not seem to be decisive.”? 


He formally proposed a new ballot to be taken on all candidates.** Over 
very strong and repeated Soviet opposition the United States’ proposal was 
adopted by nine votes to one (U.S.S.R.), with India abstaining.* A 
second ballot yielded the desired result. Only five candidates received 
more than six votes: Hackworth 9, Klaestad 9, Ugon 9, Rau 8, Golunsky 7. 
They were elected.”® 

It is highly probable that the position taken by the Security Council 
that, if more persons are elected than there are places vacant, the election 
has to be resumed all over again as if nothing had happened, was in part 
at least due to the additional complicating factor that three at the bottom 
of the six had received an equal number of votes. The legal difficulty of 
differentiating between those who had received the required number of 
votes—stressed during the debate—would militate for accepting all of 
them and not for rejecting them all. And there is nothing terrifying in 
the logical consequence stressed by the Turkish delegate, ‘‘that candidates 
who obtained the fewest votes would be automatically eliminated.’’ ** 
That frequently happens as a matter of course in majority and plurality 
elections. There were two troubles in that special case: (1) one too many 
candidates elected and (2) the impossibility of determining prima facie 
who was the supernumerary man because of a tie vote. The elimination 
of the youngest of the three seven-vote candidates in the spirit of Articles 
10 (3) and 12 (4) of the Statute apparently did not occur to anybody. 
The device to vote all over again seemed the best under the circumstances. 
The League of Nations tradition to avoid restricted ballots in elections to 
the International Court of Justice may have been a contributing factor. 
This tradition was broken during the same day in the General Assembly 
(see Part II, section 5, below, p. 108). 

The same technique was more or less blindly followed on October 7, 1954, 
during the 68lst meeting of the Security Council, when the next regular 


19 Ibid. par. 28. 20 Ibid. par. 67. 
21 Ibid. par. 81. 22 Tbid. par. 83. 
23 Ibid. par. 100. 24 Ibid. par. 114. 
25 Ibid. pars. 115-117. 26 Ibid. par. 81. 
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election of five judges of the International Court of Justice took place. 
This time the President (Borberg, Denmark) announced at the beginning, 
when explaining procedure: ‘‘If more than five candidates obtain the re- 
quired majority the Chair will consult the Council as to the procedure to 
be followed.’’**7 The necessity arose immediately. Again six persons 
received the required absolute majority of six or more votes: Messrs. 
Basdevant (France) 10, Lauterpacht (U.K.) 9, Cérdova (Mexico) 8, 
Guerrero (San Salvador) 7, Moreno-Quintana (Argentina) 7, and De 
Visscher (Belgium) 6.*° This time the application of the subsidiary 
plurality principle to the paradoxical result, and consequently the declara- 
tion of the five persons with the largest number of votes as elected, was quite 
easy and the simplest and quickest way to break the deadlock. But the 
President, acting against his own announcement, did not consult the Coun- 
cil, but ordered a second vote for all candidates on the Secretary General’s 
list.2° Evidently he was guided by the decision taken at the 567th meeting 
on December 6, 1951, in Paris, disrégarding the special circumstances of 
the previous case. 

This time, however, a second ballot did not work. The result was 
basically the same. Again the same six persons were elected, with the 
additional complication, like that in Paris, that the last two (Moreno- 
Quintana and De Visscher) received seven votes each.*° A third ballot was 
ordered by the President. Again, for the third successive time, the same 
six received an absolute majority and again, as in the first ballot, a clear 
descending number of votes was present, this time with Mr. Guerrero at 
the bottom with six votes.*? The President ordered a new (fourth) ballot, 
again repeating as before the same reason for a new ballot, 1.e., the fact 
that only five vacancies were to be filied. The result was: four persons 
elected (Basdevant, Cérdova, Lauterpacht and Moreno-Quintana), the re- 
maining two (Guerrero and De Visscher) having received only five votes 
each.*? The one remaining vacancy was filled by the election of Mr. Guer- 
rero in a further (fifth) ballot. He received seven votes, while De Visscher 
received only four.** 

The Colombian delegate voiced doubts about the correctness of the 
procedure followed during this election. Stressing the point that election 
of a judge takes place only if and when he is elected by both the Security 
Council and the General Assembly, he considered it quite in order for the 
Security Council to communicate the paradoxical result of electing six 
instead of five to the General Assembly. The election of five out of the 
six as judges of the International Court of Justice would take place only 
if and when they obtained a majority in the Assembly.** That was exactly 
contrary to the uncontested ruling of the President on December 6, 1951 
(567th meeting), of which the Colombian delegate obviously was unaware. 


27 Security Council, Official Records, 68lst Meeting, Oct. 7, 1954, par. 16. 
28 Ibid. par. 16. 29 Ibid. par. 17. 

30 Tbid. par. 18. 31 Ibid. par. 19. 

32 Ibid. par. 20. 33 Ibid. par. 35. 

34 Ibid. par. 30. 
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He suggested an exchange of letters between the Presidents of the General 
Assembly and the Security Council after each ballot in each body.*® That 
again was contrary to a decision taken by the Security Council on December 
6, 1951 (567th meeting), in rejecting an Indian proposal to ‘‘await the 
receipt of the result of the ballot in the General Assembly before taking 
a new vote again [in the Security Council] on this matter.’’** The re- 
quirement of the two bodies proceeding ‘‘independently of one another’’ 
(Article 8 of the Statute) would be jeopardized by such an exchange. 

The President voiced the opinion: ‘‘In my view we have to vote in the 
Security Council until we have elected five candidates with the necessary 
majority of six votes.”’*? He added that ‘‘The balloting we had previously 
was necessary because there were six candidates elected, which is one too 
many,’’ and invoked Article 8 of the Statute.** The French delegate put 
it even stronger: 


At the time when six candidates had obtained an absolute majority 
in the Security Council, none of them could be elected because, since 
the number of seats to be filled was five, only five or fewer candidates 
could be elected. Consequently at that time, when six candidates had 
received an absolute majority here, neither five nor six persons had 
been elected and there could therefore have been no concordance be- 
tween our vote and any vote which might have taken place in the 
Assembly.** 


In other words, if more are elected than needed, nobody is elected. The 
Security Council persevered in this course with clear consistency bordering 
on stubbornness. But this solution is not the only way, and probably not 
the best way, to overcome a deadlock resulting from such a consequence 
of a multiple election. 


2. Pick the Top Men 


Another much simpler and almost common-sense way to break such a 
deadlock is to declare the required number of persons or countries which 
achieved the greatest number of votes as elected and to drop the remaining 
candidates with the lesser number of votes, even if they have technically 
gathered more than the required majority. In other words, to apply to a 
paradoxical result of multiple majority elections, as a subsidiary expedient, 
the plurality principle and to elect the top men only, without repeating the 
ballot. This has been done once in the Assembly of the League of Nations 
and on at least four occasions in the General Assembly of the United 
Nations. 

On September 9, 1935 (2nd Plenary Meeting), the League Assembly 
proceeded to the usual election of six Vice Presidents of the Assembly 
for the first time with the U.S.S.R. as a Member of the League and a 
permanent member of the Council. The secret ballot produced the fol- 


35 Ibid. par. 32. 

3¢ Security Council, Official Records, 567th Meeting, Dec. 6, 1951, pars. 63, 70. 
37 Ibid., 681st Meeting, Oct. 7, 1954, par. 27. 

88 Ibid. par. 26. 39 Ibid. par. 28. 
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lowing result: out of 53 states voting, three cast blank ballots. Therefore 
the absolute majority of 50 valid voting papers was 26. (It is easy to 
show that 50 electors voting for 6 states each could by simple majority of 
26 ‘‘elect’’ not six but eleven Vice Presidents.) The actual distribution 
of votes was: 


1. France 46 
2. United Kingdom 41 
3. Italy 41 
4. Spain 31 
5. Belgium 30 
6. Mexico 30 
7. U.S.S.R. 29 


Seven countries received the absolute majority required. The President 
(Benes, Czechoslovakia) announced simply: ‘‘ As there are only six seats 
to be filled the first delegates of the following countries have been elected: 
France, U.K., Italy, Spain, Belgium, Mexico. In accordance with the rules 
of procedure therefore I have the honor to declare these delegates elected 
Vice Presidents of the Assembly.’’ * 

The Soviet Union was not mentioned at all and was silently dropped 
because it received the smallest number of votes. But the matter did not 
rest there. At the next (3rd) Plenary Meeting the President read a com- 
munication to the Assembly from the General Committee which contained 
the following passages: 


[The General Committee] Considers that account should be taken 
of the special circumstances which accompanied the election of the 
Vice-Presidents of the Assembly, as a result of which the first delegate 
of the USSR obtained an absolute majority of votes; 

Notes that the effect of this election will to be to deprive the General 
Committee of the collaboration of the first delegate of the USSR; 

Considers that means should be found to remedy this situation, more 
particularly in view of the custom whereby the representatives of 
States permanent members of the Council are invited to sit as Vice- 
Presidents in the General Committee of the Assembly ; 

Decides, with a view to facilitating the work of the Assembly, to 
invite the first delegate of the USSR to sit as one of the Vice-Presidents 
of the Assembly, and asks the President to take steps to obtain the ap- 
proval of the Assembly for this decision. 


That approval was promptly given by the Assembly.** It must be 
stressed that the invitation was based on Rule 7 (1) of the Rules of Pro- 
cedure of the Assembly providing that ‘‘the Assembly may decide to add 
to the General Committee ... in exceptional cases other members.’’ * 
Such a possibility does not legally exist under the present rules in the 
United Nations General Assembly. 

On October 14, 1952, during the 378th Plenary Meeting, a routine elec- 


40 Records of the 16th Ordinary Session of the Assembly, Plenary Meetings, 1935, 
p. 38. 

41 Ibid. 40. 
42 Rules of Procedure of the Assembly, rev. ed., C. 144. M. 92. 1937, p. 7. 
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tion took place for seven Vice Presidents of the General Assembly under 
Rule 31 of the Rules of Procedure of the General Asesmbly ‘‘on the basis 
of ensuring the representative character of the General Committee.’’ 
Such election requires a simple majority only of those present and voting 
and takes place, according to Rule 94, by secret ballot without nominations. 
In explaining procedure the President (Pearson, Canada) remarked: 
‘*Members of the Assembly receiving a majority of the votes cast [another 
expression for the phrase ‘members present and voting’] will be declared 
elected.’’ 

This casual and routine announcement became very difficult to comply 
with a short while later, because eight countries instead of the required 
seven received the necessary majority of 31 votes out of 60 ballots cast, 
with no abstentions and no invalid ballots; namely: 


1. U.K. 58 
2. U.S.A. 58 
3. France 57 
4. U.S.S.R. 53 
5. Honduras 48 
6. China 45 
7. Egypt 34 
8. Israel 33 


India received 10, Poland 6, and Syria 3 votes, and five other countries 
one vote each. With 60 countries voting each for seven candidates, the 
possible total of votes cast would have been 420. The addition of votes 
cast gives the actual total of 410. Evidently some delegations voted for 
less than seven candidates, as they have the right to do without invalidating 
their ballots. 

It is interesting to note that out of a possible total of 420 votes, not 
merely eight but arithmetically thirteen candidates could achieve the re- 
quired majority of 31 votes, i.e., almost double the number of required 
Vice Presidents. The same is true for the actual 410 votes cast. If this 
election could have been governed by a two-thirds majority, t.e., 40 votes 
required, a theoretical possibility still would have remained of ‘‘electing’’ 
not seven but ten countries. A further comment of some interest: The 
seventh and eighth countries, Egypt and Israel, received 34 and 33 votes 
respectively, making a total of 67 votes. Thus some countries must have 
voted for both of them. AA tie, 7.e., an equal number of votes, was avoided 
by a narrow margin of one vote. Otherwise it would have made matters 
much more difficult. 

The General Assembly declared simply the seven countries with the 
greatest number of votes elected to Vice Presidency of the Assembly, and 
Israel was dropped without discussion.** It is probably no accident that 


48 General Assembly, 7th Sess., Official Records, 378th Plenary Meeting, Oct. 14, 
1952, par. 33. 

44 No verbatim record and no sound record exists covering the announcement of the 
result of the ballot by the President. 
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Israel was elected next year to the Vice Presidency of the General 
Assembly.*® 

Strange as it is, the embarras des richesses repeated itself during the 
election of seven Vice Presidents at the next (8th) session of the General 
Assembly. All 59 ballots were valid. Therefore the required simple ma- 
jority was 30. Not seven, but eight countries achieved it: 


1. U.S.A. 57 
2. U.K. 55 
3. France 54 
4. U.'S.S.R. 48 
5. China 46 
6. Mexico 43 
7. Israel 37 


8. Pakistan 30 


Furthermore, Greece received 9, Burma 2, Egypt 2 and Thailand 2 votes,* 
and ‘‘a number of other delegations’’ received one vote each.*7 The total 
of votes cast was over 385 instead of the possible total of 413. But even 
the total of 385 makes possible the election of not seven but twelve can- 
didates by a majority of 30 votes. The President (Mrs. Pandit, India) 
announced simply: ‘‘On the basis of this ballot the first seven Members 
are elected.’’*® That was not entirely consistent with her own remark a 
while before when, in explaining procedure, she said: ‘‘Those Members 
with a majority of the votes cast will be elected.’’*® She did not consult 
the Assembly, but made a Presidential decision under Rule 35, which by 
clear implication authorizes the President to appraise the result of the 
vote and to announce the decision taken (‘‘shall have complete control of 
proceedings at any meeting, shall rule on points of order, shall . . . put 
questions and announce decisions’’). The decision was not challenged by 
any representative and no discussion of this point took place. 

The record of the meeting contains an obviously misleading statement 
in italics: ‘‘The representatives of the following countries, having re- 
ceived the required simple majority of the Members present and voting, 
were elected Vice-Presidents’’; however, the statement enumerates only 
seven countries, omitting Pakistan.*® The plurality rule was applied as in 
the preceding year to the paradoxical result of the ballot, this time as a mat- 
ter of course. No new ballot was even considered. 

Quite an analogous situation arose during the election of eight Vice 
Presidents at the 12th Session on September 18, 1957 (679th Plenary 
Meeting). The number of Vice Presidents had in the meantime been 
raised from seven to eight ** in view of the massive increase in membership 
through the ‘‘package deal’’ of December 14, 1955 (10th Session, 555th 


45 General Assembly, 8th Sess., Official Records, 443rd Plenary Meeting, Sept. 16, 1953. 

46 Ibid. par. 3. 47 Ibid. par. 4. 

48 Ibid. par. 4. 49 Ibid. par. 3. 

50 Ibid. par. 3. 

51 Decision of the 577th Plenary Meeting, Nov. 15, 1956, and Res. 1104(XI), 623rd 
Plenary Meeting, Dec. 18, 1956. 
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Plenary Meeting), and subsequent individual admissions, but such an in- 
crease proved to be insufficient. After the President announced that the 
secret ballot would take place, the representative of the Philippines rose 
to a point of order and, speaking as chairman of the African-Asian group, 
moved a thirty-minute recess to enable the various regional groups to agree 
on a new formula for regional distribution of seats in the General Com- 
mittee. The President granted a twenty-minute recess, which actually 
lasted twice as long. When the meeting was resumed and a secret ballot 
taken, the results were far from indicating that an agreement had been 
reached. Out of 81 ballots, 80 were valid and the required (simple) ma- 
jority stood at 41. Instead of eight countries, nine received this majority: 


. Ceylon 
Paraguay 
U.S.A. 

U.K. 

. France 
U.S.S.R. 

. China 

Tunisia 45 
Spain 41 


~1 


Liberia received three votes, and five other countries one vote each. By 
the same inaccurate formula used in the records of the 8th Session, Spain’s 


majority was simply ignored and the election of the eight states with the 
greatest number of votes was announced. It should be noted that, out 
of the total number of 640 possible votes, not eight but 15 candidates could 
have received the simple majority, and out of the actual number of 590 


votes cast, 14 states instead of eight could have been ‘‘elected.’’ Due to 
this awkward result of the balloting and in order to give some satisfaction, 
Spain was elected on October 8, 1957, during the 704th Plenary Meeting, to 
serve on an ad hoc basis as a ninth Vice President of the 12th Session.®? 

A similar ballot occurred on October 22, 1954, in the Fifth Committee of 
the General Assembly during the Committee’s 444th meeting. Elections 
took place to fill two vacancies in the United Nations Administrative 
Tribunal. Three candidates were proposed.®* All three obtained the re- 


52 The legality of this election, which took place without a previous decision to create 
a ninth vice presidency on an ad hoc basis for the 12th Session, as had been recommended 
by the General Committee, is open to most serious doubts (General Assembly, 12th Sess., 
Official Records, 702nd Plenary Meeting, Oct. 7, 1957, pars. 120-169, Doc. A/3687 and 
Add. 1, Third Report of the General Committee, A/3689 (XII), Annexes, Agenda Item 8, 
p- 11, (XII) 114th Meeting of the General Committee, Oct. 4, 1957). 

The thorny problem of a new distribution of seats in the General Committee was 
finally resolved by Res. 1192 (XII), Dee. 12, 1957, by increasing the number of Vice 
Presidents to thirteen and fixing in a special annex the number of places apportioned 
to each regional bloc, thus changing a gentlemen’s agreement and usage into almost a 
legal obligation and statutory law. 

58 A/C.5/L.280, (IX), Annexes, Agenda Item 39. Technically the 5th Committee 
recommends candidates elected by secret ballot for appointment by the General 
Assembly. 
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quired majority of 29 votes out of 56 voting members, with no abstentions 
and no invalid ballots: Mr. Perez Perozo (Venezuela) 37, Mr. Petren 
(Sweden) 35, and Mr. Mendez (Philippines) 30 votes.°* Two votes were 
east for Mr. Lafronte (Ecuador), the retiring incumbent. Out of the 
possible total of 112 votes only 104 were cast, but both numbers could 
accommodate easily the required majority of 29 votes, not twice but three 
times. 

The Vice Chairman (Botha, South Africa), acting for the absent Chair- 
man, after having announced that three candidates had obtained the re- 
quired majority of votes while there were only two vacancies, submitted to 
the Committee two possible ways of coping with the situation: (1) the 
Committee should recommend to the General Assembly the appointment of 
the two candidates who had received the most votes—and he clearly favored 
this solution; or (2) the Committee should vote all over again.*® The 
Norwegian delegate vigorously attacked ‘‘thé obsolete system of voting fol- 
lowed by United Nations bodies,’’ but after British and Lebanese delegates 
spoke in support of picking the top men, he offered no formal objection, 
nor did anybody else, when the Chairman asked for objections to the adop- 
tion of his first ‘‘suggestion.’’ *® 

The device of declaring elected the candidates who have received the 
highest number of votes has obvious advantages. It obviates the necessity 
of repeating the secret ballot, always a time-consuming performance. As 
we have seen in the case of the Security Council (68lst Meeting, October 
7, 1954) the mere repetition of balloting does not guarantee by itself a 
better result, since the balloting may reproduce the same paradox of more 
candidates elected than there are vacancies to be filled. The elimination of 
those with the least votes is a familiar device accepted and practiced in all 
democratic countries during elections. 

It must be noted in this connection that the Statute of the International 
Law Commission (Resolution 174 (II), November 21, 1947) contains a 
provision which in a skillful manner expresses the solution recommended 
here. Article 9 of the Statute reads: 


The fifteen [now twenty-one] candidates who obtain the greatest 
number of votes and not less than a majority of the votes of Members 
present and voting shall be elected.” 


54 General Assembly, 9th Sess., Official Records, 5th Committee, 444th Meeting, Oct. 
22, 1954, pars. 6, 11. 

58 Ibid. par. 7. The summary record, (IX) 5th Committee, 444th Meeting, Oct. 22, 
1954, does not contain the second proposal. Only the sound recording does. 

56 Ibid. par. 11. 

57 Emphasis added. It is strange that the records of the 6th Committee (58th Meet- 
ing, Nov. 20, 1947) and of the discussion in plenary (123rd Plenary Meeting, Nov. 21, 
1947), and even the report of Subcommittee 2 of the 6th Committee, dated Nov. 18, 
1947 (A/C.6/193, Annex 1,g, General Assembly, 2nd Sess., Official Records, 6th Com- 
mittee, pp. 188-204), containing the draft Statute of the International Law Commission 
are completely silent on this ingenious voting formula which couples simple majority 
with plurality. If there was any discussion of the formula at all, it must have been 
in the privacy of Subcommittee 2. Even that is doubtful, because its report sum- 
marizing the debate stresses only the choice between election by simple majority of those 
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This language fully maintains the majority requirement for election and 
at the same time adopts as a subsidiary measure the plurality device to 
eliminate the paradoxical possibility of electing more persons than there 
are vacancies to be filled. 

There may occur a complication making the application of this method 
of resolving the deadlock more difficult. In the case of an equal number 
of votes cast for two or more candidates who have barely received the re- 
quired majority of votes (7.e., a tie vote), an additional device may be 
needed to break the tie. Drawing lots by the President may be one such 
device (Rule 95 of the Rules of Procedure of the General Assembly), even 
though it is foreseen only for elections to fill one place.** If, to break the 
tie, a new ballot is taken, restricted to those who received an equal number 
of votes (analogy of Rule 96), the advantages of our second device are 
reduced to some degree. But a restricted ballot is more likely to break 
the tie than an unrestricted one. 


3. Make Supernumeraries Deputies 


There is a third device theoretically possible. If more than the requisite 
number of candidates have obtained the required majority of votes, the 
vacant positions could be filled by the top men, and the remaining super- 
numeraries, having also achieved the required majority, could be declared 
their deputies to step into their places without additional election should a 
vacancy occur during the period for which the top men were chosen. Such 


a solution could satisfy the legal point that all of them have been technically 
‘*eleeted’’ because each of them has obtained the required number of votes, 
and would seem to be a practical step to take. But there is a rather im- 
portant objection. The election was not intended to produce deputies. 
They may not be foreseen at all in the institution to which the election 
takes place, such as the International Court of Justice, the United Nations 
Administrative Tribunal, or the General Committee of the General As- 
sembly. Thus it seems that we are confined after all to only two devices, 
either declaring the top men elected or taking a new secret ballot. 


present and voting, by two-thirds majority of those present and voting, and by absolute 
majority of the total membership of the United Nations (par. 7), erroneously alleging 
that the last choice governs elections to the International Court of Justice (see Part 
II of this paper). 

Before proceeding to the ballot in the last elections of five judges of the Inter 
national Court of Justice on Oct. 1, 1957 (12th Sess., 695th Plenary Meeting), the 
President announced: ‘‘Candidates up to the number of five who obtain 43 or more 
votes in the Assembly will be considered elected in the Assembly’’ (par. 9, emphasis 
added), thus betraying awareness of our problem. 

58 Drawing lots cannot be applied when electing judges to the International Court of 
Justice; instead, elimination of the youngest candidate (or candidates) for judge seems 
to be in accordance with the spirit of the Statute of the International Court of Justice 
(Arts. 10 (3) and 12 (4)) (see p. 86 above). The same privilege for the elder candi- 
dates has been adopted in the Statute of the International Law Commission (Art. 9, 
par. 2) in case ‘‘of more than one national of the same State obtaining a sufficient 
number of votes for election.’’ 
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A Suggested Amendment to the Rules of Procedure 


It seems advisable to consider an amendment to the rules of procedure 
of the General Assembly covering our problem. Rule 96, dealing with 
elections ‘‘when two or more elective places are to be filled at one time 
under the same conditions,’’ foresees only the contingency that ‘‘the num- 
ber of candidates obtaining the required majority is less than the number 
of persons or Members to be elected.’’ As we have seen, it happens that 
the number is more than needed. The complete silence of the rules of 
procedure has brought about two different ways of overcoming the diffi- 
culty when it arises: one in the Security Council, a new ballot unrestricted 
as to candidates, and another in the General Assembly, the election of the 
top men. The present writer is inclined to recommend the adoption of 
the election of the top men as a general rule, and the resort to a new but 
restricted ballot only as a means to break a tie at the bottom of the list 
of those who achieved the required majority. An appropriate amendment 
to the rules of procedure should not be difficult for the General Assembly 
to adopt in view of the rather technical nature of the problem. 

The following suggestion, which is based in part on the above-mentioned 
Article 9, paragraph 1, of the Statute of the International Law Commis- 
sion, seems adequate. Rule 96 of the Rules of Procedure of the General 


Assembly should read: 


When two or more elective places are to be filled at one time under 
the same conditions those candidates, equal in number to the places 
to be filled, obtaining in the first ballot the greatest number of votes 
and not less than the majority required shall be elected. If the num- 
ber of candidates thus elected is less than the number of persons or 
Members to be elected, there shall be additional ballots to fill the 
remaining places, the voting being restricted to the unsuccessful candi- 
dates obtaining the greatest number of votes in the previous ballot, 
to a number not more than twice the places remaining to be filled; 
provided that, after the third inconclusive ballot, votes may be cast 
for any eligible person or Member. If three such unrestricted ballots 
are inconclusive, the next three ballots shall be restricted to the 
unsuccessful candidates who obtained the greatest number of votes 
in the third of the unrestricted ballots, to a number not more than 
twice the places remaining to be filled, and the following three ballots 
thereafter shall be unrestricted, and so on until all places have been 
filled. The same succession of restricted and unrestricted ballots shall 
take place if two or more candidates who obtained the smallest number 
of votes but not less than the required majority have received an equal 
number of votes, the voting being restricted to those candidates only. 
These provisions shall not prejudice the application of rules 144, 145, 
147 and 149.*° 


II. Some PROBLEMS CONCERNING THE ELECTION OF JUDGES OF THE 
INTERNATIONAL CouRT OF JUSTICE 


The problem of the composition of an international court of justice and 
the closely connected question of the procedure governing elections of 


°° The language to be introduced in Rule 96 is italicized. 


95 
e 
d 
r 
e 
h 
n 
le 
e 
k 
te 
e 
r- 
ad 
a 
ly 
eS, 
es. 
on 
ns 
S- 
es, 
ute 
ing 
art 
er 
the 
ore 
of 
tice 
di- 
ent 


96 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 53 


judges of an international tribunal were the main stumbling block pre- 
venting for many years (from 1907 until 1920) the creation of such a court. 
As is well known, the big Powers insisted on securing for their nationals 
a safe place on an international judicial bench, and the small and middle 
Powers were unwilling to accept anything less than full equality in the 
composition of the court and in the procedure of electing international 
judges. It was for this reason that the Second Peace Conference at The 
Hague in 1907 was unable to create a Permanent Court of Arbitral 
Justice, and further efforts in this direction were fruitless until the end 
of World War I. 

The procedure devised in the Statute of the Permanent Court of Inter- 
national Justice of 1920 represented a major achievement. It consisted 
in a compromise between the two seemingly irreconcilable positions. Con- 
current but independent elections of judges by two organs of the League 
of Nations: the Council on the one hand, on which the big Powers had 
permanent seats, and the Assembly on the other hand, which comprised all 
Members of the League, big, medium and small, made it possible for both 
sides to safeguard their interests and remain true to their principles. The 
procedure as laid down in the Statute certainly looked cumbersome and 
there existed some misgivings that it might prove to be unworkable. But 
it worked unexpectedly smoothly in the practice of the League and was 
taken over basically unchanged by the United Nations during the San 
Francisco Conference. 

The new Statute of the International Court of Justice is described in 
the Charter (Article 92) as ‘‘based upon the Statute of the Permanent 
Court of International Justice.’’ That is rather an understatement, es- 
pecially as far as elections are concerned. The new Statute represents a 
slightly revised edition of the old one, retaining even the same numbering 
of articles. A comparison of the new Statute with the old one, as revised 
by the Revision Protocol of September 14, 1929, reveals that the provisions 
concerning elections of members of the Court have been taken over almost 
unchanged. Only three additions have been made: (1) Paragraph 2 of 
Article 10 has been added, assuring that no veto power applies to such 
elections in the Security Council. (2) A clarification of the voting in the 
joint conference to break a deadlock between the Security Council and the 
General Assembly stipulates that the joint conference shall choose by the 
vote of an absolute majority (Article 12, paragraph 1). (3) Special pro- 
visions have been introduced to ensure the continuity of the membership 
of the Court through the retirement of five judges every three years 
(Article 13, paragraphs 1 and 2). Thus, general elections of five judges 
take place in the United Nations every three years, whereas in the League 
of Nations all fifteen judges were elected every nine years. 


60 Manley O. Hudson, The Permanent Court of International Justice 82 (New York, 
1943); Philip C. Jessup, ‘‘The International Court of Justice of the United Nations,’’ 
21 Foreign Policy Reports 155 (No. 11, 1945); idem, A Modern Law of Nations 29 
(1948). 

61 Philip C. Jessup, ‘‘The International Court of Justice of the United Nations,’’ 
loc. cit. 161-162; Manley O. Hudson, ‘‘The 24th Year of the World Court,’’ 40 A.J.LL. 
1-52 (1946); Goodrich-Hambro, Charter of the United Nations 30-31 (2d ed., 1949). 
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The Preparatory Commission of the United Nations adopted in its 
provisional rules of procedure of the General Assembly Rule 90, simply 
stating that ‘‘The elections of the members of the International Court of 
Justice shall take place in accordance with the Statute of the Court’’ (Rule 
151 of the present rules of the General Assembly). An analogous ex- 
pression is to be found in provisional Rule 19 of the Security Council 
(present Rule 49 of the Security Council) concerning voting: ‘‘ Voting in 
the Security Council shall be in accordance with the relevant Articles 
of the Charter and of the Statute of the International Court of Justice.’’ 
Therefore a Memorandum by the Secretariat of Section 1 of the United 
Nations Preparatory Commission on League of Nations Assembly Pro- 
cedure on the election of judges to the Permanent Court of International 
Justice ** expressed the view that ‘‘a balloting procedure similar to that 
decided upon by the 2nd Assembly of the League of Nations will be fol- 
lowed in the future [by the United Nations].’’ However, the following 
review of United Nations practice reveals that, despite the above expecta- 
tion, the General Assembly is often not aware of the League procedure for 
electing judges. 


1. What is a ‘‘ Meeting?’’ 


The best-known example of such a lack of continuity with the League 
was the question of the meaning of the term ‘‘meeting’’ in Article 11 of the 
Statute which complicated the first elections to the International Court of 
Justice on February 6, 1946. The President of the General Assembly 
(Spaak of Belgium) gave his interpretation to the effect that at each meet- 
ing there should be one ballot only, and disregarded the opinion of Dr. 
Gustavo Guerrero (El Salvador), a former President of the Permanent 
Court of International Justice, who recalled the League of Nations practice 
of having a series of ballots during an election meeting until all vacant 
seats were filled. The President put his interpretation to the vote and the 
General Assembly upheld it by 24 votes to 11, with 3 abstentions.** Spaak 
stressed that the United Nations was not bound to follow League of Nations 
precedents. Bound or not, the United Nations had taken over League of 
Nations procedure in this field, and it was easy to ascertain that the League 
Assembly, during both general elections of judges in 1921 and in 1930, had 
gone through a series of ballots during one meeting (5 ballots in 1921 and 
5 and 6 ballots during the morning and afternoon meetings in 1930).* 
What Spaak intended was to save time and arrange a joint conference of 
six representatives of the General Assembly and the Security Council (three 
of each body) as soon as possible (Article 12 of the Statute). For this 
purpose he tried to introduce a comparison of lists of elected candidates 
after each ballot in the Assembly and the Council irrespective of whether 
all or only some vacant places were filled as a result of the one ballot taken. 


62 Doe. PC/GA/1/Rev. 1, Nov. 22, 1945. 

68 General Assembly, Ist Sess., Pt. I, Plenary Meetings, Jan. 10—Feb. 14, 1946, pp. 
340, 344-345. 

** Records of 2nd Assembly, Plenary Meetings, 1921, pp. 235-249; Records of 11th 
Ordinary Session of the Assembly, Plenary Meetings, 1930, pp. 134-136, 137-138. 
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However, consistent League practice was to compare only full lists of 
elected candidates, 7.¢., lists containing a number of candidates elected 
equal to the number of places to be filled. Incomplete lists of elected 
candidates were never compared.® <A joint conference was arranged only 
onee. In 1921 complete lists of candidates for four deputy judges elected 
by the Assembly and Council were compared three times, still leaving one 
seat free. Only then did the Assembly decide to set up a conference.® 
Only then could it be assumed that no coneurring vote by two organs had 
taken place. 

The controversy raised by Spaak’s attempt to introduce a new procedure 
resulted in the adoption during the second part of the First Session of the 
General Assembly of a special rule of procedure (present Rule 152 of the 
General Assembly) stating that 

Any meeting of the General Assembly held in pursuance of the Statute 
of the International Court of Justice for the purpose of the election 
of members of the Court shall continue until as many candidates as 
are required for all seats to be filled have obtained in one or more 
ballots an absolute majority of votes. (Resolution 88 (1/2), 49th 
Plenary Meeting, November 19, 1946.) 
On June 4, 1947, the Security Council adopted unanimously an identical 
rule of procedure for its own part in the election (Rule 61 of the provisional 
rules of procedure of the Security Council). Mr. Spaak’s ruling was thus 
abandoned rather quickly. 


2. ‘‘Absolute Majority”’ 


Another seemingly overlooked mistake of United Nations practice consists 
in a wrong interpretation of the requirement of an ‘‘absolute majority’’ 
for the election of judges of the International Court of Justice. The ex- 
pression can be found in the Statute in Articles 10 and 12(1). In the 
latter article it relates to the joint conference and was added to the text 
of the old Statute in San Francisco.** That seems to have been done in 
order to prevent a possible interpretation based on the following para- 
graph (Article 12(2)) that the conference should act only by unanimous 
agreement. The crucial provision of Article 10(1) providing for ‘‘an abso- 
lute majority of votes in the General Assembly and in the Security Coun- 
cil’’ simply reproduces the text of the old Statute.® 

What is the meaning of the term ‘‘absolute majority’’? The Statute 
being legally ‘‘an integral part of the . . . Charter’’ (Article 92), it has 
to be construed in conjunction with the Charter proper. The Charter 
speaks often of a ‘‘majority,’’ whether a two-thirds majority of the members 


65 Records of 2nd Assembly, Plenary Meetings, 1921, pp. 249, 252-255; Records of 
11th Ordinary Session of the Assembly, Plenary Meetings, 1930, pp. 136, 139, 140; and 
Manley O. Hudson, The Permanent Court of International Justice 1920-1942, pp. 247- 
248, 249-250, 252-253, 253-256 (New York, 1943). 

66 Records of 2nd Assembly, Plenary Meetings, 1921, pp. 252-255, 256-257. 

61 The report of the United Nations Committee of Jurists to the San Francisco Con- 
ference does not contain this addition. UNCIO Doc. XIV, pp. 821 ff. 

68 Manley O. Hudson, ‘‘The 24th Year of the World Court,’’ loc. cit. 19. 
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present and voting (Article 18(2)), or a (simple) majority of the mem- 
bers present and voting in the General Assembly (Article 18(3)), or again 
of such a majority of the members present and voting in the Economic 
and Social Council and Trusteeship Council (Articles 67 and 89), or of 
a majority vote of the members of the General Assembly (Article 109(3)), 
or of a vote of two-thirds of the members of the General Assembly (Articles 
108 and 109(1)). The Statute itself says in Article 55 that ‘‘all questions 
shall be decided by a majority of the judges present.’’ The term ‘‘absolute 
majority’’ has not been repeated in any other place in the Charter or in 
the Statute. That must have misled many into thinking that it means a 
majority of legal electors, i.¢c., of the legal membership of the General As- 
sembly and of the Security Council plus (in case of the General Assembly) 
states parties to the Statute of the Court but not Members of the United 
Nations (Article 4(3) of the Statute); in other words, that it is similar 
to the requirement for calling a review conference under Article 109(3). 
Such an eminent jurist as Hans Kelsen seems to incline toward this view, 
but he also presents arguments against it.*° The emergence of such a con- 
viction is difficult to understand in view of the fact that Article 10 speaks 
specifically of ‘‘an absolute majority of votes in the General Assembly and 
in the Security Council’’ and not of an absolute majority of members of 
the General Assembly (Article 109(3) ). 


United Nations Practice 


The General Assembly has consistently from its first session proceeded 
on the assumption that for the election of judges of the International Court 
of Justice a majority of the total legal membership of the United Nations 
is necessary, not just a majority of those present and voting. Thus, dur- 
ing the first election of judges on February 6, 1946 (23rd, 24th and 26th 
Plenary Meetings), the required majority was fixed at 26 votes out of a 
total of 51 Members. The characteristic trait of such a majority re- 
quirement is that it is independent of the question of how many votes 
have actually been cast in a given ballot and how many of them are valid 
and how many represent abstentions. Therefore it can be fixed in advance 
of the actual voting, being based solely on the number of potential electors, 
and remains unchanged during all the ballots. A majority of those pres- 
ent and voting obviously is changeable from ballot to ballot, depending on 
the number of those present and voting in each of them. 

This erroneous practice was continued during the 3rd Session on October 
22, 1948 (152nd Plenary Meeting). The detailed specifications of votes 
cast reveal, e.g., during the first ballot the number of 56, i.e., less than the 
contemporaneous membership of 58, plus Switzerland as a party to the 
Statute entitled to vote under its Article 4(3). The number of votes cast 
during the fourth ballot was 58, i.e., one short of the total of electors, and 
in the fifth and sixth ballots it dropped to 52 and 51, respectively. But 


6 Hans Kelsen, The Law of the United Nations 188-189 (New York, 1950). 
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the majority requirement of 30 votes was consistently maintained during 
all the ballots taken. 

In 1951 the absolute majority requirement was 32 (Liechtenstein and 
Switzerland, parties to the Statute, took part and United Nations member- 
ship was sixty at that time). The same was true in 1953. In 1954 Japan 
joined Switzerland and Liechtenstein. San Marino, also a party to the 
Statute, did not show up but was counted nonetheless. The President 
(van Kleffens) declared that under Article 10 of the Statute the provision 
[of the Rules of Procedure] that abstentions are not counted does not 
apply, adding, ‘‘This is a very important point.’’*° He did not stress 
that according to this interpretation absences also count. The required 
majority was fixed at 33 in all ballots (60 Members of the United Nations 
plus four parties to the Statute). Im December, 1956, and January, 1957, 
the required majority stood at 42 (80 Members of the United Nations plus 
three parties to the Statute, Japan having in the meantime become a United 
Nations Member). The Secretary General submitted a memorandum on 
the election procedure in which for the first time he came explicitly for- 
ward with the following definition: 


An absolute majority in the General Assembly consists of more than 
half of the total number of possible electors whether or not they are 
actually present and voting.” 


An unusually large number of ballots (19 ballots during four meetings) 
was necessary, not only because the General Assembly three times elected 


Mr. Kuriyama of Japan while the Security Council consistently elected 
Mr. Wellington Koo of the Republic of China, but also because of the 
mistaken construction of the required majority. Under the correct pro- 
cedure the same result would have been achieved on the 7th ballot after 
three short meetings. 

The same can easily be proven in the last election which took place 
October 1, 1957 (12th Session, 695th Plenary Meeting). The President 
stated that candidates who obtained at least 43 votes in the General As- 
sembly would be considered as elected by the Assembly (82 Members of 
the United Nations plus Switzerland, Liechtenstein and San Marino). Mr. 
Spiropoulos was elected after five ballots during the second meeting. But 
under the present-and-voting rule, at least one ballot (the third) would 
have been superfluous.” 


70 General Assembly, 9th Sess., Official Records, 493rd Plenary Meeting, Oct. 7, 1954, 
par. 7. 

71 U.N. Doc. A/3208, General Assembly, 11th Sess., Official Records, Annexes, Agenda 
Item 17, Pt. II, par. 7. Emphasis added. 

72It is interesting to note that the Secretary General’s memorandum of Sept. 24, 
1957, on the procedure of the election, does not repeat the dogmatic definition of absolute 
majority quoted above, but contains a more cautious factual statement: ‘‘The consistent 
practice of the United Nations has been to interpret the words ‘absolute majority’ 
as meaning a majority of all the qualified electors whether or not they vote.’’ 
(A/2678/S/3891, Sept. 24, 1957, Election of five members of the International Court 
of Justice, Memorandum by the Secretary General, par. 9.) (Emphasis added.) 
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League of Nations Interpretation and Practice 


What was the interpretation and practice in the League of Nations con- 
cerning the term ‘‘majorité absolue des voix’’ appearing in the Statute of 
the Permanent Court of International Justice ™ drafted in 1920 by the 
Committee of Jurists? The Root-Phillimore plan suggested requiring ‘‘the 
votes of a majority of the members present and voting in each body.’’ ™ 
The question whether ‘‘absolute majority’’ meant ‘‘majority of the mem- 
bers present’’ was again raised in the subcommittee of the 3rd Committee 
of the First Assembly by Mr. Adatci (Japan) and ‘‘it was pointed out that 
this question had already been decided in the affirmative by the Covenant 
of the League.’’*® As is well known, the Covenant required unanimity or 
majority ‘‘of the Members of the League represented at the meeting’’ 
(Article 5, paragraphs 1 and 2). Accordingly the provisional rules of the 
Assembly adopted in 1920 contained in Rule 20 the provision that ‘‘a 
majority decision requires the affirmative votes of more than half of the 
members of the League represented at the meeting.’’ The Rules of Pro- 
eedure of the Assembly had introduced in 1920 an additional provision 
stating that representatives who abstain from voting shall be considered 
as not present (Rule 19(5)).7* That rule made it possible to disregard 
abstentions when counting whether a majority had been obtained. 

The meaning of the term ‘‘absolute majority’’ was perfectly clear to 


everybody during the League of Nations period. For example, in the 
note which was approved by the General Committee of the 16th Assembly 


in 1935 and accepted by the plenary meeting, and which set out the rules 
applicable to election of judges of the Permanent Court of International 
Justice, the following definition is stressed: 


. successive ballots will be held until a candidate has obtained the 
majority necessary under Article 10 of the Court’s Statute—i.e. an 
absolute majority (one-half plus one) of the votes cast.” 


These rules were consistently applied by the League Assembly to the 
election of judges. During the first general elections in 1921 the re- 
quired majority changed during the balloting. It dropped from 22 to 
21 and 20, and afterwards rose to 22 on the fifth ballot."* The results of 
the ballot were presented during this 2nd Assembly, based on ‘‘the num- 
ber of voters’’ and during later years were consistently presented in the 
following form: ‘‘Number of States voting.’’*® Both expressions clearly 
indicate that only those states which actually cast (valid) votes came into 


78 P.C.1.J., Series D, No. 1, 1926, p. 10. 

74 Manley O. Hudson, The Permanent Court of International Justice 158 (New York, 
1943), 

7 Records of the 1st Assembly, Committee I, p. 342, quoted by Hudson, op. cit. 158. 

76 Records of the Ist Assembly, Plenary Meetings, 1920, p. 240. 

77 Records of the 16th Ordinary Session of the Assembly, Plenary Meetings, 1935, p. 
41 (emphasis added). 

78 Records of the 2nd Assembly, Plenary Meetings, pp. 236, 246, 248, 11th Plenary 
Meeting, Sept. 14, 1921. 

79 E.g., Records of the 11th Assembly, Plenary Meetings, pp. 134-136. 
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consideration when the required majority was being calculated. During 
the second general elections in 1930 the required majority dropped from 
27 on the first ballot to 25 on the fourth ballot and to 23 on the fifth 


ballot.®° 


Natural Meaning of Words 


What does the expression ‘‘absolute majority’’ mean in Continental 
languages, especially in French, and what does it mean in English? Even 
a hasty consultation of authoritative dictionaries indicates that there are 
different meanings. In French and in other Continental languages the 
term is used in contradistinction to the so-called relative majority (majorité 
relative), which in the English-speaking world goes by the name of plural- 
ity.** ‘‘Absolute majority’’ and ‘‘simple majority’’ mean, at least in 
Continental usage, exactly the same thing, 7.e., half of votes plus one. The 
only shade of difference consists in the fact that ‘‘simple majority’’ is used 
to distinguish it from any or all kinds of qualified majority (two-thirds, 
three-fourths, et cetera), 7.e., from cases where more than half plus one is 
needed, while ‘‘absolute majority’’ is used when it is necessary to stress 
that plurality (relative majority, 7.e., less than half) is not sufficient.** 

According to Funk and Wagnalls, in American usage ‘‘absolute ma- 
jority’’ means ‘‘a majority that includes in its computation all the voting 
and non-voting members of a body.’’** British usage, in good old British 
tradition, represents a compromise. Absolute majority means ‘‘A number 
of votes received by one candidate which is more than half the total num- 
ber polled, or than half the number of electors’’; ** or, in a concise form, 
‘more than half of electors or actual voters.’’** Thus the British usage 
accepts both meanings of the expression and thus does not contradict the 
French usage of the term.*® 
80 Ibid., pp. 134, 135, 136, 15th Plenary Meeting, Sept. 25, 1930. 

81 See, e.g., Dictionnaire de 1’Académie Francaise (8iéme éd.), Vol. Il, H-Z (Li- 
brairie Hachette, 1935), p. 147; under Majorité, Nouveau petit Larousse illustré (Paris, 
1952), p. 604; Der Sprach-Brockhaus (Leipzig, 1935), p. 403. 

82 It is perhaps not superfluous to note that the term ‘‘majority,’’ strictly speaking, 
is used in two different meanings: 

(1) denoting superiority in number of one set over another (plurality), t.e., either 
(a) only the excess in number, as in the sentence: ‘‘ He was elected by a narrow majority 
of 31 votes,’’ or (b) the set itself which has numerical superiority, as in the saying: 
‘‘Mr. X voted with the majority to elect him.’’ The point is that two or more sets 


are being compared numerically. 

(2) The greater part of one set, as in the sentence: ‘‘A majority of deputies voted 
for the resolution.’’ The Continental term ‘‘relative majority’’ uses sense (1), while 
the terms ‘‘absolute,’’ ‘‘simple,’’ or ‘‘ qualified majority’? are meant in sense (2). 

See also Philip C. Jessup, The United States and the World Court 18 (658) (Boston, 
1929). 

83 Funk and Wagnalls, New ‘‘Standard’’ Dictionary of the English Language 1495 
(1947). Emphasis added. 

84 The Oxford English Dictionary, Vol. VI, L-M, p. 59 (Oxford, 1933). Emphasis 
added. 

85 The Concise Oxford Dictionary 721 (4th ed., 1952). Emphasis added. 
86 See Mavrommatis Case, P.C.I.J., Series A, No. 2, pp. 19-20. 
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French Text Prevails 


It must be emphasized in this connection that the French text of the 
old Statute, as all French texts in the League of Nations, played in prac- 
tice a more important role than the English, in spite of the technicality 
that both were legally authentic. French was mentioned first and both 
were equal, but French was more equal than English. This fact was clearly 
expressed in the report of the United Nations Committee of Jurists, dated 
Washington, April 18, 1945, submitting a draft of the Statute of the Inter- 
national Court of Justice to the San Francisco Conference. When speak- 
ing of Articles 7-12 dealing with election of judges, the Committee re- 
marked that 


articles concerning the procedure of the elections have undergone 
only the changes in form rendered necessary by references to the 
organs of the United Nations or, in the English text of Arts. 7, 9 and 
12, to insure a more exact agreement with the French tezt.*' 


The relation of the languages has been reversed in the United Nations. 


Absolute Majority to Prevent Plurality Elections 


The real meaning of Article 10 of the Statute can be found by comparing 
it with the Rules of Procedure adopted by the First Assembly of the League 
of Nations in 1920. Rule 21 concerning elections provides that ‘‘when a 
number of elective places of the same nature are to be filled at one time, 
those persons who obtain an absolute majority at the first ballot shall be 
elected.’’ ** If all places have not been filled, a second ballot takes place 
and ‘‘those candidates . . . who receive the greatest number of votes . 
shall be declared elected.’’**® Here clearly election is possible by plurality 
(so-called relative majority) on the second ballot and therefore ‘‘absolute 
majority’’ (in the French sense of the word) is stressed for the first ballot. 
The same meaning was maintained during the whole League of Nations 
period, as is evident from the text of Rule 22 adopted in 1922 as part of 
special Rules of Procedure for the election of the non-permanent members 
of the Council. ‘‘Absolute majority’’ is required during the first and 
second ballots, but on the third ballot ‘‘the greatest number of votes’’ 
(plurality) is sufficient.°° It follows clearly that the insertion of the re- 
quirement of ‘‘absolute majority’’ into Article 10 of the Statute was 
necessary to prevent the election of judges in the Assembly by less than 
half of the votes cast. 


Absolute Majority of What? 


And finally and most important of all, the text of Article 10 does not 
use the term ‘‘absolute majority’’ in abstracto, but clearly indicates the 
kind of elements of which such a majority should consist. The text reads: 


87 Jurist 61, G49 UNCIO Doc. XIV, p. 591. Emphasis added. 

88 Emphasis added. 

89 Records of the Ist Assembly, Plenary Meetings, 1920, p. 241. 

* Records of 3rd Assembly, Plenary Meetings, Vol. I, p. 349. Same text in Rules 
of Procedure of the Assembly, rev. ed., Nov. 1, 1938, C. 144. M.82. 1937, pp. 15-16. 
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Those candidates who obtain an absolute majority of votes in the Gen- 
eral Assembly and in the Security Council shall be considered as 
elected [la majorité absolue des voix dans 1’Assemblée Générale] .* 

The question ‘‘Majority of what?’’ has been unambiguously answered. 

Whenever a majority of Members is meant, the Charter and the Statute do 

not hesitate to say so plainly, as they do in relation to amendments of the 

Charter (Articles 108 and 109), amendments to the Statute of the Court 

(Article 69) and to ratifications of the Charter (Article 110). Should 

there still be hesitation, Article 10 speaks of ‘‘absolute majority of votes 

in the General Assembly and in the Security Council’’—and not of such 

a majority of the General Assembly or of the Security Council,®* which 

again excludes any suggestion that all Members of the General Assembly 

have to be counted. Therefore, whatever is meant by the adjective ‘‘abso- 
lute,’’ only votes, not electors, must constitute the majority for the elec- 
tion of judges to the International Court of Justice. 


A Difficult Procedure Made More Difficult 


This procedure of elections is rather a difficult and complicated one. It 
requires ‘‘independent’’ and simultaneous ballots by both the Security 
Council and the General Assembly. To be elected, a candidate must ob- 
tain an ‘‘absolute majority’’ in both bodies. That often makes things very 
difficult, especially when a vacancy has to be filled or one place remains 
open during general elections and the General Assembly favors one candi- 
date and the Security Council another. The question then boils down to 
the touchy problem of who shall give way. The completely unfounded 
practice adopted by the General Assembly of requiring a majority of legal 
electors introduces an additional obstacle increasing the required number of 
votes needed for election, contrary to the clear letter of Article 10 of the 
Statute, contrary to the ‘‘natural’’ meaning of words constituting the text, 
and in direct contradiction with the practice of the League of Nation 


Voting Procedure for Decisions under Extraneous Instrument 


The arguments adduced above make it unnecessary to rely on the prin- 
ciple established by the Permanent Court of International Justice in the 
advisory opinion of November 21, 1925, concerning Interpretation of the 
Treaty of Lausanne,** and reasserted in the advisory opinion of the Inter- 
national Court of Justice of June 7, 1955, concerning Voting Procedure on 
Questions concerning South West Africa.** The principle as formulated 
by Judge Lauterpacht is that ‘‘a political body entrusted with a decision 
by virtue of an extraneous instrument can proceed in the matter only in 
accordance with its own procedure of voting.’’**> The Statute of the Court 


91 Emphasis added. 
92 Kelsen rightly draws attention to this point. Hans Kelsen, The Law of the 


United Nations 188-189 (1950). 

98 Frontier between Turkey and Iraq, P.C.I.J., Series B, No. 12. 
94 [1955] I.C.J. Rep. 67. 

95 Ibid. 109. 
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is after all not a completely extraneous instrument, being an annex to the 
Charter and an ‘‘integral part’’ of it (Article 92). But if that is so, the 
application of the Assembly’s voting procedure becomes almost a matter 
of course. 

Equally unnecessary for us is the reliance on the related argument that 
provisions concerning the voting system (of the General Assembly) cannot 
be considered as purely procedural in the strict sense of the word, but that 
they represent an essential characteristic of an international body, its 
distinguishing feature, and that they form part of its constitution and as 
such cannot be changed except by way of amendment of the Charter.® 

There is, however, some force in our case in the argument based, mutatis 
mutandis, on a similar one used by Judge Lauterpacht, that the General 
Assembly, by introducing, contrary to law, additional requirements into the 
voting system, is ‘‘depriving some, as yet undetermined, members of the 
General Assembly of the right, safeguarded by the Charter’’ and the 
Statute, to elections ‘‘determined’’ by an absolute majority of (valid) 
votes cast ‘‘in which they participate.’’®* As pointed out above, the in- 
correct system of voting applied has already in the past affected the result 
of the elections and most probably will do so again in the future. 


3. Are all Past Elections of Judges Null and Void? 


The question may be raised whether the incorrect and illegal procedure 
followed by the General Assembly invalidates the results of elections of 
judges of the International Court of Justice and thus nullifies the legal 
authority of international judges conferred upon the members of the Court 
jointly by both the General Assembly and the Security Council. In other 
words: [s the mistaken voting procedure merely incorrect or is the result 
null and void? If so, is the nullity ipso ture and to be merely declared and, 
if so, who is authorized to do it, or is it merely voidable and, if so, upon 
whose complaint and to whom addressed? It is deeply disturbing even 
to contemplate theoretically that the International Court of Justice may 
have been elected in an illegal manner and thus be founded on a legally 
defective basis. 

What is involved here is error iuris, an error as to the meaning of ap- 
plicable law. The error seems to have been unconscious because no contro- 
versy as to the required majority has been recorded. The error undoubt- 
edly has increased the margin of votes needed for election. The basic ques- 
tion is whether such error, if proven, makes the result of the elections null 
and void. The answer is no. 

There are two reasons for it, one involving a basic consideration, the 
second, of a rather technical, more formalistic nature. 

1. Voting requirements in constitutions and rules of procedure stipulate 
minimum conditions which mast be fulfilled in order to enable the corporate 
body to take a decision. The minimum conditions necessary for making 


% Ibid. 75; separate opinion of Judge Basdevant, pp. 81-82; separate opinion of 
Judge Lauterpacht, p. 108. 
97 Ibid. 108. 
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a decision of the corporate body are at the same time sufficient conditions 
for the same purpose. Legally a decision taken by 36 against 35 votes, if a 


simple majority applies, is equally valid and binding as one adopted unani-. 


mously. Insistence on more votes than sufficient for decision is contrary to 
the constitution of the corporate body, but a decision taken by a two-thirds 
majority or more, when a simple majority is sufficient, is obviously not void. 
A similar argument leads straight to the conclusion that an election effected 
by more votes than sufficient, based on the mistaken assumption that more 
votes are required, is not void for that reason alone. An election effected 
by less votes than legally required would prima facie seem null and void 
or at least voidable on complaint of any elector. 

2. Here we encounter the second point, consisting in a systematic re- 
luctance of parliamentary bodies to retract decisions once the votes have 
been counted and the result officially announced. Once the President of 
the General Assembly has publicly announced the candidate elected by 
both the General Assembly and the Security Council, the election is com- 
pleted and effective. Formal acceptance by the elected candidate makes it 
definitive, but with retroactive effectiveness as from the time of the Presi- 
dent’s announcement.** If the seat is vacant, the term of office of a judge 
begins also on the date of his election.®® 

The question of error affecting voting procedure was discussed in a report 
in 1955 by the Secretary General on correction of votes.‘ It distinguished 
between errors in counting or recording votes (clerical errors), which usu- 
ally may be corrected before or after the results of the vote have been 
announced, and requests for correction of votes made by representatives 
based on their own error when voting. The practice of the General As- 
sembly is to accept such corrections when requested before the results 
have been announced and to modify the results accordingly. But if such 
request is made after the results have been announced, the practice of the 
General Assembly and of other deliberative bodies is that only in a few of 
them are corrections permitted and even then they cannot affect the results. 
The Consultative Assembly of the Council of Europe even adopted on De- 
eember 4, 1951, a motion stating ‘‘it is contrary to the tradition and prac- 
tice of all parliaments to upset a decision announced as the result of a 
vote.’’ This was done after the Secretariat noted that, due to an error in 
counting votes, a decision announced as adopted by the required two-thirds 
majority actually was one vote short of this majority. The argument 
was raised that when a delegate misinterpreted his instructions in voting, 
no true consent was given and therefore, if the erroneous vote tipped the 
seales, the decision should be reversed.*°? That would place decisions of 
the General Assembly on a contractual basis, making them voidable by 


98 Manley O. Hudson, The Permanent Court of International Justice 1920-1942, p. 249 


(New York, 1943). 
99 Art. 1 of the Rules of Court adopted May 6, 1946, I.C.J., Series D, No. 1 (1946), 


p. 54. 

100 U.N. Doe. A/2977, (X) 1955, Annexes, Agenda Item 51, pp. 1-10. 
101 Correction of Votes, Report of the Secretary General, A/2977, par. 80, footnote 53. 
102 E] Salvador (X), 6th Committee, 455th Meeting, Nov. 8, 1955, par. 21. 
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action of voting members claiming to have acted in error. There are good 
practical reasons for avoiding such a solution. As stressed by represent- 
atives of Canada, China, India and the United Kingdom, any allowance 
made in the rules for errors committed by representatives in voting could 
lead to serious abuses.'°* 

Ilere we are not dealing with an error in counting or recording or 
with an error by delegates, but with an error as to the law shared by all 
concerned: the President, the tellers, members of the Secretariat assisting 
the President, and the delegates voting. The count is correct, no objec- 
tion as to a lack of true consent can be raised. On the contrary, there is 
a higher amount of consent than legally needed. Therefore the rule, em- 
phasized in the Secretary General’s report and supported by several dele- 
gations (the U.S.S.R. included), that the results of voting as announced 
by the Chair should be final and conclusive,’** has to be applied to the 
result of elections of judges of the International Court of Justice without 
any hesitation. No nullity of elections held so far is involved. But the 
procedure followed is still clearly contrary to law and, in addition, from 
the purely pragmatic point of view, multiplies the difficulties of an already 
difficult procedure. The present practice should be changed without much 
ado in the next elections to the Court. 


4. Do Abstentions and Invalid Votes Count? 


Having established that all that is required for electing judges to the 
International Court of Justice is a simple (i.¢., ‘‘absolute’’) majority of 


votes cast in the General Assembly, there remains to be considered whether 
invalid votes and abstentions should be disregarded when figuring out the 
required majority. That is the established practice of the General Assem- 
bly in all other elections and, as far as absentions are concerned, is clearly 
provided for in Rule 88. The President of the 9th Session of the General 
Assembly (van Kleffens) expressed the opinion that abstentions have to 
be counted under Article 10 of the Statute,* probably in view of the re- 


quirement of an ‘‘absolute’’ majority as opposed to a ‘‘majority’’ under 
Article 18 of the Charter. It was apparently assumed that the difference 
in language must entail some consequences. Such a reasoning loses much 
of its persuasiveness once we accept the view expounded here that ‘‘absolute 
majority’? means exactly the same as ‘‘majority.’’ The question never- 
theless remains whether Rule 88 and other relevant rules of the General 
Assembly apply to elections of judges or whether the elections are governed 
solely by the Statute of the Court. Rule 151 says only that ‘‘elections 

. Shall take place in accordance with the Statute of the Court.’’ That 
may mean a ‘‘renvoi,”’ i.e., we are being referred to the Statute as the only 
instrument applicable; in other words, the Rules of Procedure of the Gen 


103 Tbid., pars. 6, 7, 34, 36; and 457th Meeting, Nov. 10, 1955, par. 1. 

104 (X), 6th Committee, 455th Meeting, Nov. 8, 1955, par. 12; 456th Meeting, Nov. 
9, 1955. pars. 3, 23. See also F. A. Vallat, ‘‘ Voting in the General Assembly of the 
United Nations,’’ 31 British Year Book of International Law 296-297 (1954). 

108 (IX), Plenary Meetings, 493rd Plenary Meeting, Oct. 7, 1954, par. 7. 
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eral Assembly become inapplicable. The other possibility, more consonant 
with the language used in Rule 151, would be that that Statute is the main 
instrument governing the elections, and the Rules of Procedure of the 
General Assembly may be applied whenever they do not conflict with the 
Statute. Such a view enjoys additional support from the fact that, under 
Article 92 of the Charter, the Statute is not an extraneous instrument but 
‘*forms an integral part of the present Charter.’’ The rule concerning 
abstentions applies to all elections taking place in the General Assembly 
and can hardly be considered as conflicting with Article 10 of the Statute, 
which, as well as Article 18 of the Charter, is completely silent on absten- 
tions. Non-participation in the vote must be treated in the same manner 
as abstentions. 

The same may be said of the practice established in the General As- 
sembly after some initial hesitations and deviations, that only valid votes 
are counted as the basis for a majority required in elections. Invalid votes 
have to be deducted. 

The practice in the General Assembly is to distribute ballot papers ecarry- 
ing the names of candidates for the given election included in the list, pre- 
pared under Article 7 of the Statute by the Secretary General, based on 
nominations by national groups. The delegations vote by placing a cross 
against the names of a number of candidates equal to the number of places 
to be filled in the Court. Abstention consists in casting a ballot without 
placing any cross on it. Being present and not casting any ballot repre- 
sents non-participation in the vote. A ballot with more crosses than places 
to be filled is invalid. If less crosses are marked than there are places 
vacant, the ballot is valid.?°* 


5. Is a Restricted Ballot Admissible? 


Another questionable practice has been introduced in the General 
Assembly in the election of judges of the International Court of Justice. 
During the 6th Session the Acting President (Jebb, U.K.) raised the ques- 
tion whether Rule 96 applies to additional ballots and in particular 
whether, during such additional ballots, voting should be restricted to the 
candidates obtaining the greatest number of votes in the previous ballot 
up to a number not more than twice the places remaining to be filled. 
He said: 


I understand that in previous instances this rule [Rule 96] has not 
been applied to the election of members of the International Court 
of Justice. I do not know why . . . I think it would be common sense 
for us now to apply that rule and have a further ballot which would 
be restricted in vote to Mr. Klaestad and Mr. De Visscher. I . 
ask whether the Assembly or any member thereof has any objection 
to my proceeding in that way? *° 


There were no objections and Mr. Klaestad of Norway was elected. 


106 Decision by General Assembly, 3rd Plenary Meeting, Jan. 11, 1946 (I/1), Plenary 
Meetings, pp. 81-82. 
107 6th Sess., Plenary Meetings, 350th Plenary Meeting, Dec. 6, 1951, par. 27. 
108 Tbid. par. 28. 
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This procedure was consistently followed afterwards. During the 11th 
Session *°* a total of ten restricted ballots were taken to choose between 
Mr. Kuriyama of Japan and Mr. Wellington Koo of the Republic of 
China. The same took place recently during the 12th Session,™° when a 
total of four restricted ballots decided in favor of Mr. Spiropoulos of Greece 
and against Mr. Morelli of Italy. 


League of Nations Ruling 


The same problem was encountered by the League of Nations Assembly 
at the very beginning, during the first general elections of judges on Sep- 
tember 14, 1921 (11th Plenary Meeting), and after a thorough debate was 
decided by the adoption of a Brazilian resolution to the effect that: 


. notwithstanding Rule 21 of its Rules of Procedure the Assembly 
decides that the candidates whose names are included in the list 
drawn up by the Secretariat in accordance with Art. 7 of the Statute 
shall be eligible for election at any ballot held by the Assembly in 
the course of the same meeting.’ 


During the discussion the point was stressed that restricting the choice 
during the second and later ballots would contravene Article 9 of the 
Statute providing that ‘‘in the body as a whole the representation of the 
main forms of civilization and of the principal legal systems of the world 
should be assured.’’ The 1921 decision was always honored later in 
League of Nations practice, and United Nations practice adopted it until 
1951 as a matter of course.?*” 

It is therefore clear that restricted ballots are contrary to a consistent 
practice of the League of Nations based on a specific decision emanating 
from a conviction that limitation of choice during elections would be 
contrary to Article 9 of the Statute. This conviction lost much of its 
persuasiveness after the 3rd League of Nations Assembly adopted a year 
later, on September 29, 1922, rules of procedure for the election of non- 
permanent members of the Council containing a recommendation: 


It is desirable that the Assembly in electing the six non-permanent 
members of the Council should make its choice with due consideration 
for the main geographical divisions of the world, the great ethnical 
groups, the different religious traditions, and various types of civiliza- 
tion and the chief sources of wealth.1!® 


Nonetheless, the same decision contains Rule 22a, providing for a re- 
stricted ballot after two unrestricted ballots. Strangely, the same purpose 


109 625th, 626th, 627th and 637th Plenary Meetings, Dec. 19, 1956, and Jan. 11, 1957. 

110 695th and 696th Plenary Meetings, Oct. 1, 1957. 

111 Records, 2nd Assembly, Plenary Meetings, pp. 239-246. Emphasis added. 

112 Rule 21 of the League of Nations Assembly provided for a second ballot confined 
‘to the unsuccessful candidates who obtained the greatest number of votes at the first 
ballot, not more than double in number the places remaining to be filled.’’ (Records, 
Ist Assembly, Plenary Meetings, 1920, p. 241.) But in elections of judges all candidates 
appearing on the Secretary General’s list were eligible during all ballots in the League 
of Nations Assembly. 

113 Records, 3rd Assembly, Plenary Meetings, Vol. I, p. 350. 
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of ‘‘equitable geographical distribution’’ did not militate against a re- 
stricted ballot during the elections to the Council, but did so in elections to 
the Court. The United Nations General Assembly has used restricted bal- 
lots on many occasions in elections to the Security Council and nobody 
ever raised any objections against restricted ballots, in spite of the 
fact that ‘‘equitable geographical distribution’’ is expressly stated in 
Article 23 (1) of the Charter. Also, during elections to the International 
Law Commission, restricted ballots were taken as a matter of course,’ 
in spite of the fact that the Statute of the Commission (repeating the 
language of Article 9 of the Statute of the International Court of Justice) 
emphasizes in its Article 8 ‘‘that in the Commission as a whole representa- 
tion of the main forms of eivilization and of the principal legal systems of 
the world should be assured.’’ 


la méme maniére’ 


Another argument could be adduced against restricted ballots in elections 
of judges by the General Assembly. The French text of Article 11 of the 
Statute provides that ‘‘if after the first meeting ... one or more seats 
remain to be filled, a second, and if necessary a third meeting shall take 
place ‘de la méme maniére.’’’*"® The French words ‘‘in the same man 
ner’’ are missing in the English text and neither the United Nations Com 
mittee of Jurists in Washington nor Committee 1 of Commission IV at 
San Francisco bothered to eliminate this discrepancy. Under Mr. Spaak’s 
ruling equating a meeting with one ballot, that would make a nice 
argument against restricted ballots. But as pointed out above, p. 938, 
it has been rightly decided that a ‘‘meeting’’ means a series of ballots 
(Rule 152 of the General Assembly Resolution 88 (I/2)). Therefore 
Article 11 of the Statute demands only the same kind of procedure ap 
plied in each series of ballots, but does not require the maintenance of the 
same kind of balloting inside each series of ballots. Application of Rule 
96 providing for restricted ballots in each series of ballots satisfies the 
requirement of Article 11 to proceed ‘‘in the same manner.”’ 

So far the introduction of restricted ballots in the General Assembly has 
not jeopardized the application of the principle of representation on the 
Court of the main forms of civilization and of the principal legal systems 
of the world (Article 9 of the Statute). The choice has so far been be 
tween an Indian and a Pakistani judge (9th Session), between a Japanese 
and a Chinese judge (11th Session) and between an Italian and a Greek 
judge (12th Session). The differences in legal systems involved, large as 
they may be, could probably be overlooked from a broader world perspec- 
tive as representing South Asian, Southeast Asian and South European 
civilizations, respectively. Should, however, a restricted ballot be con- 
templated between, e.g., a French and an Indian judge some time in the 


114 General Assembly, 3rd Sess., Pt. I, 154th and 155th Plenary Meetings, Nov. 
1948; 8th Sess., 453rd and 454th Plenary Meetings, Oct. 23, 1953. 

115 This point was used in 1921 as an argument against restricted ballots. Records 
of 2nd Assembly, Plenary Meetings, p. 245. 
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future, the President should rule it inadmissible as clearly contrary to 
the principle of representation embodied in Article 9. The natural as- 
sumption is that as a result of such a restricted ballot either France or 
South Asia would be deprived of representation on the Court 

Equaliy inadmissible would be drawing of lots by the President between 
two candidates who obtained an equal number of votes in the second (re- 
stricted) ballot under Rule 95 when only one place is to be filled, open 
through a vacancy (Article 14 of the Statute). The Statute insists on a 
majority of votes for election of judges. 

The rules of procedure are applicable to elections of judges of the 
International Court of Justice only if and when they are compatible with 
the Statute of the Court. The latter instrument is paramount (Rule 151). 
It must be stressed in this connection that ‘‘equitable geographical dis- 
tribution’’ is only one of the considerations to be considered during elec- 
tions to the Security Council. Article 23 (1) emphasizes ‘‘in the first 
instance’’ the contribution of Members to the maintenance of peace and 
security and to the other purposes of the organization and, only addition- 
ally, equitable geographical distribution. In contradistinction, Article 9 
of the Statute underlines the principle of representation alone. 


Practical Reasons 


There are obviously very weighty practical considerations strongly mili- 
tating for restricted ballots. Such ballots certainly save time, a com- 
modity in short supply in plenary meetings, and facilitate a quicker elee- 
tion than a series of unrestricted ballots where the votes may be dispersed 
widely. Such a series of unrestricted ballots requires much more unofficial 
behind-the-scenes negotiation, persuasion, and vote-canvassing than an equal 
number of restricted ballots. 

It must always be kept in mind that the procedure governing elections of 
judges of the International Court of Justice is quite a peculiar thing de- 
signed to achieve a composition of the Court guaranteeing high integrity, 
leral competence and impartiality as well as the representative character of 
the Court as a whole. As long as restricted ballots do not endanger these 
objectives they can be accepted. 
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EDITORIAL COMMENT 


UNITED STATES INTERVENTION IN THE LEBANON 


In a message to Congress on July 15, 1958, President Eisenhower said: 
. 


About 2 months ago a violent insurrection broke out in Lebanon, 
particularly along the border with Syria which, with Egypt, forms the 
United Arab Republic. This revolt was encouraged and strongly 
backed by the official Cairo, Damascus and Soviet radios which broad- 
east to Lebanon in the Arabic language. The insurrection was further 
supported by sizable amounts of arms, ammunition, and money and by 
personnel infiltrated from Syria to fight against the lawful authorities. 
The avowed purpose of these activities was to overthrow the legally 
constituted Government of Lebanon and to install by violence a gov- 
ernment which would subordinate the independence of Lebanon to the 
policies of the United Arab Republic.* 


The President then referred to the appeal by Lebanon to the Security 
Council on June 6; to the resolution passed unanimously on July 10, with 
Soviet abstention,? authorizing United Nations observers to visit Lebanon; 
to the Secretary General’s trip to that country; to his hope that the 
situation had been tranquilized;* and to the ‘‘radical change’’ after 
the outbreak in Baghdad on July 14 resulting in the assassination of the 
King and Prime Minister and indicating the ‘‘ruthlessness of the aggressor’s 
purposes.’’ In this situation, and in view of his responsibility toward 
2500 American citizens in Lebanon, the President considered that the United 
Nations’ action was not enough, and on the urgent plea of President 
Chamoun of Lebanon, he had sent contingents ‘‘to protect American lives 
and by their presence to assist the Government of Lebanon to preserve its 
territorial integrity and political independence.’’ This action, he said, 


139 Dept. of State Bulletin 182 (1958). On June 17, 1958, in a press conference, 
Secretary of State Dulles had expressed ‘‘ very considerable anxiety’’ over the Lebanon 
situation, had referred to the Eisenhower Doctrine, and had said the situation ‘‘assumes 
in part, at least, the character of a civil disturbance’’ but might involve ‘‘ indirect 
aggression’’ referred to in a United Nations resolution in 1949. Jbid. 8. On June 
27, the Department of State announced the shipment of 60,000 tons of wheat to Lebanon. 
Ibid. 68 

2 Ibid. 90. Ambassador Lodge, in supporting the resolution, which was introduced 
by the Swedish representative, said the situation in Beirut is ‘‘increasingly critical’’ 
and that two major battles were in progress. 

3 In a press conference on July 1, 1958, Secretary Dulles referred to the Secretary 
General’s feeling that the United Nations action was slowing down infiltration, but 
much military material had already gone in. He said the normal way to deal with 
such a situation was through the United Nations, but ‘‘we do not think that the words 
‘armed attack’ preclude treating as such an armed revolution which is fomented from 
abroad, aided and assisted from abroad.’’ The sending of foreign troops would, 
therefore, be justified by international law, but it would be better for the Lebanon 
itself to settle the matter. There was no analogy to the Suez situation of 1956 because 
the Government of Lebanon was ealling for assistance. Ibid. 105. 
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which was justified by the inherent right of collective self-defense, would be 
ended when the Security Council had restored conditions of peace and se- 
curity. The United States would support adequate measures to this end, 
but could not ‘‘stand idly by when Lebanon appealed itself for evidence of 
our concern and when Lebanon may not be able to preserve internal order 
and to defend itself against indirect aggression.’’ In a radio address the 
same day, the President added that a plot had been discovered to overthrow 
the lawful Government of Jordan, and asserted the right of the United 
States to intervene under Article 51 of the Charter in cases of ‘‘indirect 
aggression.’’ He referred to resolutions of the General Assembly on this 
subject in 1949 and 1950 and defined the term as efforts ‘‘under the cover 
of a fomented civil strife’’ to ‘‘put into domestic control those whose real 
loyalty is to the aggressor.’’ He illustrated indirect aggression by Com- 
munist policy in Greece (1947), Czechoslovakia (1948), China (1949), 
Korea and Indochina (1950), and made reference to Congressional support 
of the ‘‘Eisenhower Doctrine’’ recognizing as ‘‘vital to the national inter- 
est and world peace the preservation of the independence and integrity of 
the nations of the Middle East.’’* 

The Security Council met on July 15. <A Soviet resolution calling upon 
the United States and the United Kingdom ‘‘to cease armed intervention in 
the domestic affairs of the Arab states and to remove troops from Lebanon 
and Jordan immediately’? was defeated. The American representative, 
Ambassador Lodge, reasserted the position explained by the President and 
cited evidence of infiltration; supported the British intervention in Jordan 
in response to a request by that country; declared that the United States 
would withdraw its forces from Lebanon at the ‘‘specifie request of the 
lawfully constituted government’’; and proposed a resolution for strengthen- 
ing the United Nations’ forces in the area. ‘‘If the United Nations cannot 
deal with indirect aggression,’’ he said, ‘‘the United Nations will break up.”’ 
However, his resolution and a milder one introduced by Japan were vetoed 
by the Soviet Union, and the Security Council adjourned on July 22 without 
action.® 

In a press conference of July 31, Secretary Dulles welcomed the election 
in the Lebanon of General Chehab, who had been supported by the rebels, 
saying it showed that the United States was not there to help President 
Chamoun to be re-elected. He said he was not opposed to Arab nationalism 
and that American forces would be withdrawn when requested by the 
Lebanese Government.* He also stated that he favored the recognition of 
the new Government of Iraq, and this government was recognized by the 
United States on August 2.’ 

Negotiations between Chairman Khruschev of the Soviet Union and 
President Eisenhower for a summit meeting on the Middle East failed, but 
they agreed on an emergency session of the General Assembly. This met 


4 Ibid. 183-185. 5 Ibid. 192-198. 
6 Ibid. 267-272. He also said he was against a definition of aggression, as was 
British Foreign Secretary Eden at the San Francisco Conference of 1945. 


7 Ibid. 273. 8 Ibid. 342. 
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on August 13, and at its opening President Eisenhower made a six-point 
proposal for United Nations consideration of the Lebanon, United Nations 
measures for peace in Jordan, measures to end the fomenting of civil 
strife from without, a United Nations police force, a regional economic 
development plan for the Middle East, and steps to avoid an arms race in 
that area. On August 21 the General Assembly unanimously passed a 
resolution proposed by the Arab countries, referring to the Pact of the 
Arab League, calling on the Secretary General to consult with Arab states, 
and to make practical arrangements to facilitate ‘‘early withdrawal of 
foreign troops from Lebanon and Jordan.’’ '° 

In the regular session of the General Assembly September 9, Secretary 
of State Dulles said the United States was withdrawing its forces from 
Lebanon and would negotiate with the new President for complete with- 
drawal when the latter took office on September 23, and reaffirmed Presi- 
dent Eisenhower’s six points.*? In a press conference on September 30, 
the Secretary, dealing with the Far Eastern situation, said that situations 
of this kind could not be treated as civil strife because the Soviet Union 
would give aid to their side.” 

On October 8 the United States announced agreement with the Lebanon 
Government for complete withdrawal of forces, saying there had been 
‘‘substantial improvement in the international aspects of the Lebanese 
security situation. The current unrest appears to have essentially domestic 
origins.’’**> In a press conference of November 7, 1958, it was stated that 
all United States and United Kingdom forces had been withdrawn from 
Lebanon and Jordan, and Secretary Dulles said the intervention had been 
successful in ‘‘giving reassurance to a small nation,’’ helping Arab nations 
to get together, and in reducing external threats. But he said the Middle 
Eastern problem was not solved."* 

Government officials and the press in the Communist and neutralist 
countries generally criticized these interventions as military aggression 
contrary to the Charter. Similar criticism was widely voiced by repre- 
sentatives of these countries in the United Nations. Was the intervention 
justified in international law? 

According to the United Nations Charter 

All Members shall refrain in their international relations from the 
threat or use of force against the territorial integrity or political inde- 
pendence of any State, or in any other manner inconsistent with the 
purposes of the United Nations.*® 

Action contrary to this article, or to other obligations not to use armed 
force in international relations, such as the Kellogg-Briand Pact, have been 
ealled aggression. According to these obligations any use of armed force 
or direct threat to use armed force by a government de facto or de jure, 
or complicity by such a government in the infiltration of armed volunteers, 


9 Ibid. 337-341. 10 Tbid. 412. 
11 Jbid. 526. 12 Ibid. 604. 
13 Tbid. 650. 14 Thid. 811. 


15 Art. 2, par. 4. 
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guerrillas, or other armed forces, in the territory of another state or across 
a recognized armistice or cease-fire line is presumed to be aggression. It 
is presumed that such movements threaten the territorial integrity or po- 
litical independence of the invaded state and are contrary to the purpose of 
the United Nations ‘‘to maintain international peace and security.’’ 

However, three circumstances have been recognized in the Charter as 
sufficient to overturn this presumption: (1) ‘‘the inherent right of indi- 
vidual or collective self-defence’’; *® (2) the authority of the United Nations 
or other competent international body;** or (3) invitation by the state in 
whose territory force is used in pursuance of its sovereignty.** 

These justifications for armed intervention have been recognized in 
customary international law and were accepted by the Nuremberg Tribunal. 
While no formal definition of aggression has been agreed upon by the 
United Nations, reports of the International Law Commission, the course 
of debate in United Nations organs and the opinion of jurists seem to sup- 
port the conception of aggression as 


the use or threat to use armed force across an internationally recognized 
frontier, for which a government, de facto or de jure, is responsible 
because of act or negligence, unless justified by a necessity for indi- 
vidual or collective self-defense, by the authority of the United Nations 
to restore international peace and security, or by consent of the state 
within whose territory armed force is being used.'® 


It is clear that intervention by armed force in the territory of a state is 
not justified as a measure to remedy every serious breach of international 
law committed by the state against which it is directed. A United Nations 
Assembly resolution of December, 1949, called upon states to refrain from 
indirect as well as direct threats against the independence of a state, 
and one of November, 1950, condemned intervention to change legally estab- 
lished governments. But such actions, though illegal, do not in themselves 
justify military intervention by another state to remedy them. Interven- 
tion in the form of military reprisals to rectify wrongs when peaceful 
methods fail, while permissible by customary international law before 
World War I, have been forbidden by conventional obligations in the 
League Covenant and the Kellogg-Briand Pact, and particularly by the 
obligation of Members of the United Nations ‘‘to settle their international 
disputes by peaceful means.’’?° This was the view of the General Assembly 
in calling upon Great Britain and France to end their intervention in 
Egypt in 1956.*! 

The United States, in sending armed forces into the Lebanon in July, 1958, 
would therefore be guilty of aggression unless it can prove that it acted, 
or had sufficient reason to believe, under the circumstances at the time, 


16 Art. 51. 

17 Art. 2, par. 5; Art. 11, par. 2; Art. 42; Art. 48. 

18 Art. 2, par. 1. 

19Q. Wright, ‘‘The Prevention of Aggression,’’ 50 A.J.I.L. 526 (1956). 
20 Art. 2, par. 3. 

21Q. Wright, ‘‘Intervention, 1956,’’ 51 A.J.I.L. 269, 273 (1957). 
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that it acted * in individual or collective self-defense, under authority of 
the United Nations, or on the invitation of the Lebanon. It was not 
claimed that there was any authorization by the United Nations. Conse- 
quently, it is necessary to consider only whether the action was justified by 
the ‘‘inherent right of individual or collective self-defense’’ or by invitation 
of the Lebanon. 


The Right of Individual Self-Defense 


What is the ‘‘self’’ which a state can defend by armed force? Is it the 
territory, the government agencies, the people, or the policy of the state? 
What is the degree of danger to the ‘‘self’’ which justifies the exercise of 
this right? Is it an actual armed attack, an imminent threat of such an 
attack, or a more remote danger? What is the scope of defensive action 
permitted? Is it only temporary action? Is prolonged occupation per- 
missible, or can territory be annexed? Who can decide whether an action 
taken conforms to the requirements of international law? 

The Charter gives a narrow answer to each of these questions. It says: 


Nothing in the present Charter shall impair the inherent right of 
individual or collective self-defence if an armed attack occurs against 
a Member of the United Nations, until the Security Council has taken 
the measures necessary to maintain international peace and security.** 


This seems to mean that the ‘‘inherent right’’ is modified by the Charter 
prohibition against the threat or use of force, unless there is an armed 
attack upon the territory of a Member, and that any actions taken in self- 
defense must be terminated if the Security Council takes appropriate 
measures. With this interpretation, the United States cannot justify its 
action in the Lebanon under the concept of individual self-defense. There 
was no armed attack by Lebanon upon the territory of the United States. 

Under customary international law the right of self-defense has been 
given a broader definition. The statement of Secretary of State Daniel 
Webster on The Caroline incident in 1842 has been widely accepted and was 
quoted approvingly by the Nuremberg Tribunal. Webster said, with ref- 
erence to the invasion of U. S. territory across the Niagara River by British 
forces to prevent aid to Canadian revolutionists from The Caroline, which 
was loaded with arms and about to depart, that such invasion was in 
principle illegal, but he added 


while it is admitted that exceptions growing out of the great law of 
self-defense do exist, those exceptions should be confined to cases in 
which the necessity of that self-defense is instant, over-whelming, and 
leaving no choice of means and no moment for deliberation, and must 
be limited by that necessity and kept clearly within it.** 


22 Aggression must be determined, not by the facts as they are subsequently discovered, 
but as the actor could reasonably interpret them with the data at his disposal. See 
Lytton Commission Report on Manchuria, 1932. 

23 Art. 51. 

242 Moore, Digest of International Law 412 (Washington, 1908). 
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It may be, and was indeed suggested in United Nations debates concern- 
ing the propriety of defensive action if an Atomic Energy Control treaty 
were violated, that the term ‘‘armed attack’’ in Article 51 should be broad- 
ened to include an immediate threat of armed attack. The reference to 
‘‘threat’’ in Article 2, paragraph 4, of the Charter supports this construc- 
tion. It is clear, however, that threats justifying military intervention in 
individual self-defense cannot be extended beyond situations presenting an 
immediate danger of ‘‘armed attack.’’ They cannot be extended, for ex- 
ample, to attacks upon a state by propaganda, infiltration, subversion or 
other acts sometimes called ‘‘indirect aggression’’ or by attacks of any kind 
upon a remote state on the ground that such an attack will upset the balance 
of power, will violate a regional understanding like the Monroe Doctrine, 
or will permit the expansion of a dangerous ideology like Communism. 

But it has been suggested that the ‘‘self’’ which must be immediately 
menaced to permit self-defensive action includes not only territory but also 
agencies of the government and its citizens in foreign territory. There 
have been many cases in which states have landed forces in foreign territory 
to protect embassies or other government agencies, as in the Boxer affair of 
1900, or to protect the lives of their citizens.** It is difficult to bring these 
extensions within the meaning of Article 51 of the Charter. The United 
States has, however, referred to the protection of American citizens in the 
Lebanon as one reason for its intervention in that country. To support 
this contention, it would be necessary to show that immediate danger to 
government agencies or American citizens in the Lebanon constituted ‘‘an 
armed attack’’ upon the United States. 

An extension of the concept of individual self-defense beyond this to 
permit armed intervention when called for by the Monroe Doctrine, the 
Eisenhower Doctrine, or other unilateral declaration of foreign policy, 
clearly cannot be justified by the Charter. States may declare such policies 
and support them by diplomatic representations and other peaceful methods. 
But such policies do not constitute part of the ‘‘self’’ of a state, and do 
not of themselves justify armed intervention in foreign territory. They 
justify such intervention only insofar as they are declaratory of the justifica- 
tions recognized by international law. 

There can be no doubt that defensive action must be limited to the pur- 
pose of defense. It cannot be legitimately expanded to permit a prolonged 
occupation, much less an annexation of territory. The Charter explicitly 
requires withdrawal of forces sent in defense if the Security Council has 
taken ‘‘measures necessary to maintain international peace and security.”’ 
The United States expressed its willingness to withdraw its forces from 
Lebanon under these circumstances. The question may arise whether ree- 
ommendation by the General Assembly could require such a withdrawal. 
Article 51 refers only to measures by the Security Council, but the precedent 


25 J. Reuben Clark, Jr., Solicitor, Dept. of State, Memorandum on the Right to Pro- 
tect Citizens in Foreign Countries by Landing Forces, Washington, Oct. 5, 1912 (32nd 
ed., 1934); 7 Moore, Digest 109. 
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of the Suez affair in 1956 would support the competence of the General 
Assembly, if the Security Council is unable to act.*® 

It has sometimes been suggested that the final interpretation of circum- 
stances which justify self-defensive action belongs to the state resorting to 
such action. There is no justification for this opinion in customary inter- 
national law or in the Charter. The right of self-defense is a right under 
international law, and consequently, like all such rights, cannot be in- 
terpreted finally by the state exercising it. That state must in the first 
instance decide whether there is a necessity for self-defense, but its judg- 
ment is in principle subject to review by an appropriate international 
authority. This question has been submitted to arbitration ** and has 
invariably been decided by the League of Nations or the United Nations 
when it has been pleaded in eases before them. Article 51 implies the 
competence of the Security Council to decide upon the justifiability of pleas 
of self-defense, but practice has indicated that the General Assembly ean 
make recommendations on the matter. The United States can justify its 
intervention in the Lebanon on grounds of individual self-defense only 
if it can prove that its agencies or citizens in the Lebanon were in immedi- 
which the local authorities 


ate danger of destruction by ‘‘armed attack’ 
were unable to deal with, and that such danger constituted an ‘‘armed 
attack’’ upon the United States. 


The Right of Collective Self-Defense 


The Charter recognizes ‘‘the inherent right of collective self-defence.’ 
This right seems to have been formulated for the first time in the Charter, 
but the concept is implied by the common practice of making defensive 
alliances. The right implies that a state can give military assistance to 
another state which is itself entitled to use armed force in individual self- 
defense, t.¢e., has been the victim of armed attack as that term is used in 
Article 51 of the Charter. Does this permit a state to send armed forces 
into the territory of another state which it asserts has been the victim of 
aggression? Does it permit such action only in pursuance of a collective 
defense treaty such as the NATO, SEATO, Baghdad, or Warsaw treaties? 
Does it permit such action only if the state alleged to be the victim of ag- 
gression has especially requested it? What government of an attacked 
state is competent to make such a request? 

It seems clear that action, even under a coilective defense treaty, requires 
an explicit request. If a state could invade another’s territory merely by 
alleging that the latter had been attacked, or that a collective defense treaty 
between them requires such aid, the way would be open to unlimited ag- 
gression. Norway replied to a Soviet note in 1956 that the NATO Treaty 
did not permit the United States to land troops in Norway for the latter’s 
defense unless Norway explicitly requested it when the occasion arose 


26Q. Wright, ‘‘Intervention, 1956,’’ loc. cit. 257, 268. 
27 Naulilaa Incident, Portugal and Germany, 1928. H. W. Briggs, The Law ot 
Nations 951 (2nd ed., New York, 1952). 
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Among other justifications for the invasion of Hungary in 1956 the Soviet 
Union said its action was required by the Warsaw collective self-defense 
treaty. But it admitted that the implementation of that treaty required 
a request from the Government of Hungary. The issue in this case was 
whether the proper government of Hungary had made such a request, and 
the United Nations General Assembly decided it had not. 

It seems clear that the generally recognized government of a state can 
properly make a request for military assistance for collective self-defense, 
even if foreign invasion has driven it from much of its territory, and per- 
haps even if it has been driven entirely from its territory and has become 
a government in exile. 

The capacity of a government to speak for the state in- this matter is 
however, complicated if it is suffering not only from external aggression 
but also from internal revolt. When it is a question only of external ag- 
gression, the capacity of the de jure government is presumed. When, on 
the other hand, it is a question only of internal revolt, the capacity of that 
government has been denied by most writers, if the results of the revolt are 
uncertain. Ordinarily, external aggression is accompained by some support 
from inside the state, and, on the other hand, internal revolutionaries usu- 
ally get some help from outside, as did, for example, the United States from 
France in the American Revolution. Consequently, it is often difficult to 
determine whether a government is in a position to request foreign military 
aid under international law. The United States can justify its intervention 
in Lebanon on the ground of ‘‘collective self-defense’’ only if the Lebanon 
was the victim of ‘‘armed attack’’ from outside and if the de jure govern- 
ment, which requested such aid, was not so pressed by internal revolt that 
it was incapable of representing the state. Neither of these conditions 
seems to have existed. 


Intervention on Invitation 


The United Nations Charter is based on the principle of the ‘‘sovereign 
equality of all its Members.’’ The Permanent Court of International 
Justice said that the making of treaties is an attribute of sovereignty, and 
consequently the validity of a treaty cannot be denied on the ground that 
it impairs the state’s future exercise of its sovereignty.** Thus a sovereign 
state can make treaties of protectorate or collective self-defense and can 
request military aid in time of emergency, even though such actions have 
a tendency to impair its sovereignty. Many treaties of this type have been 
made. However, one-sided treaties such as, for instance, the Platt Amend- 
ment treaty between the United States and Cuba of 1903 or the French 
Protectorate treaties with Tunis and Morocco permitting foreign military 
protection against internal revolt as well as against external intervention, 
have been criticized as manifestations of ‘‘imperialism,’’ and in recent years 
such one-sided treaties have been generally discontinued. Instead, bilateral 
or multilateral security or collective defense treaties have been made pro- 


28 The Wimbledon, P.C.I.J., Ser. A., No. 1 (1923) 25. 
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viding for military assistance only in case of external intervention. Fur- 
thermore, as already noticed, it is recognized that a specific request must 
be made by a state victim of aggression, before such assistance of military 
character can properly be sent into its territory. Requests have been 
made by governments suffering, not from aggression, but from foreign 
propaganda or other form of intervention short of aggression, sometimes 
called ‘‘indirect aggression,’’ such as the request by the Kadar government 
of Hungary to the Soviet Union in 1956, and by the Chamoun Government 
of the Lebanon to the United States and the Hussein Government of Jordan 
to the United Kingdom in 1958. To determine the legitimacy of military 
assistance in response to such requests it is necessary to decide whether the 
government making it is in a position to represent the state. 

The state is an abstract entity and cannot speak except through its 
government. Governments come and go, sometimes by constitutional 
process, sometimes by revolution. It is presumed that a government in 
firm possession of the territory of a state, even if not generally recognized, 
can speak for the state. This was the opinion of Chief Justice Taft in the 
Tinoco Arbitration between Great Britain and Costa Rica in 1923.°° There 
is a presumption, on the other hand, that a government, even if generally 
recognized, cannot speak for the state if it is not in firm possession of the 
state’s territory. In international law the de facto situation is presumed 
to overrule the de jure situation—ez factis jus oritur.®° But circumstances 
may override this presumption. Thus, if a government has lost control of 
some or all of its territory because of external aggression in violation of 
international law, the aggressor should not be permitted to gain the fruits 
of his aggression. Jus ex injuria non oritur. The Stimson Doctrine (1932) 
asserted, for this reason, that states should not recognize the de facto 
government of a territory if that government was established by aggression. 
In such circumstances the de jure government continues to have title to the 
territory and can invite external aid to assist it in recovering its territory. 
This was the position taken by the League of Nations and by the United 
States in the Manchurian situation of 1931. Japan was held to have vio- 
lated its obligations under the Covenant and the Kellogg-Briand Pact 
Its plea that the people of Manchuria had revolted against the Chinese 
Government was rejected by the League Assembly and the Members of the 
League were enjoined, in accordance with the Stimson Doctrine, not to 
recognize the government of ‘‘Manchukuo”’ set up by Japan. 

When, however, the de jure government has lost possession of part or 
all of its territory by internal revolt, the situation is very different. In 
1949 the Government of China, represented in the United Nations but 
controlling only Formosa, asserted that its loss of possession of mainland 
China was due to aggression by the Soviet Union in violation of treaties 
with China and of the U.N. Charter, and asked the United Nations to call 
upon the Members not to recognize the Communist government of China, 


29 Tinoco Arbitration, 18 A.J.I.L. 147 (1924). 
30 H. Lauterpacht, Recognition in International Law. 
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which it characterized as a Soviet puppet. The U.N. General Assembly, 
though recognizing that the Soviet Union had violated certain treaty obliga- 
tions, considered that the establishment of the Communist government in 
China was due primarily to internal revolt, and refused to urge its non- 
recognition.*t Many Members of the United Nations have recognized the 
Communist government, even though the Government in Formosa continues 
to represent China in the United Nations. 

There is no rule of international law forbidding revolutions within a 
state, and the United Nations Charter favors the ‘‘self-determination of 
peoples.’’ Self-determination may take the forms of rebellion to oust an 
unpopular government, of colonial revolt, of an irredentist movement to 
transfer territory, or of a movement for the unification or federation of in- 
dependent states. There is nothing in the Charter to prevent the latter, 
even if it destroys the independence of the participating states after their 
union. Such a union occurred in the formation of the United States in the 
18th century, the formation of Italy and Germany in the 19th century, and 
the formation of the United Arab Republic in the 20th century. If 
divisions of a state or unions of states are formed primarily in accordance 
with the will of the peoples concerned, even if accompanied by some vio- 
lence, neither international law nor the United Nations offers opposition. 
If, on the other hand, such changes are effected primarily by conquest, the 
case would be one of aggression, forbidden both by the Charter and by con- 
temporary international law. 


Consequently international law has held that in ease of rebellion, insur- 
rection or civil war, whether the purpose is to form a new government, to 
establish a new state, to transfer territory, or to unite previously inde- 
pendent states, neither faction is competent to speak in the name of the 
state as long as the results are uncertain. The British international lawyer, 
William E. Hall, after discussing the views of certain writers, who permitted 
interventions in civil wars at the request of the established government ** 


or to maintain justice,** writes as follows: 


As interventions, in so far as they purport to be made in compliance 
with an invitation, are independent of the reasons or pretexts which 
have already been discussed (self-preservation, restraint of wrong- 
doing, fulfilment of treaty obligations), it must be assumed that they 
are based either on simple friendship or on a sentiment of justice. If 
intervention on the ground of mere friendship were allowed, it would 
be idle to speak seriously of the rights of independence. Supposing 
the intervention to be directed against the existing government, inde- 
pendence is violated by an attempt to prevent the regular organs 
of the state from managing the state affairs in its own way. Supposing 
it, on the other hand, to be directed against rebels, the fact that it has 
been necessary to call in foreign help is enough to show that the issue 
of the conflict would without it be uncertain, and consequently that 
there is a doubt as to which side would ultimately establish itself as 


31 U.N. Year Books, 1948-49, p. 296; 1950, p. 431; 1951, p. 264; Q. Wright, ‘‘The 
Chinese Recognition Problem,’’ 49 A.J.I.L. 327 ff. (1955). 
32 Bluntsehbli, see. 476. 82 Heffter, sec. 46. 
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the legal representative of the state. If again, intervention is based 
upon an opinion as to the merits of the question at issue, the intervening 
state takes upon itself to pass judgement on a matter which, having 
nothing to do with the relations of states, must be regarded as being 
for legal purposes beyond the range of its vision.** 


The expediency of this rule is manifest not only to preserve the inde- 
pendence of states but also to prevent civil war from spreading into inter- 
national war. If, in case of serious civil strife, a de jure government could 
speak in the name of the state, and if an outside state could properly 
respond to a request for military aid by the faction which it has recognized 
as the de jure government, then if different states recognized different fac- 
tions, as they did in the case of the Spanish Civil War of 1936 to 1939, 
opposing interventions would be likely to develop the situation into a gen- 
eral international war. For this reason there was an effort to achieve 
agreement on ‘‘non-intervention’’ in the Spanish Civil War. But in spite 
of this, Italy and Germany gave military assistance to the revolting Franco 
faction, which they had recognized, enabling it to win the war, in spite of 
Soviet aid to the Spanish Republican Government. 

Some writers have taken the view that only if civil strife has been gen- 
erally recognized as ‘‘belligerency,’’ obliging outside states to be ‘‘neutral,’’ 
are such states forbidden to give military assistance to either faction, but 
where belligerency has not been recognized, and the situation is one merely 
of ‘‘insurgeney,’’ military aid may be given to the recognized government 
but not to the insurgents. The predominant opinion, however, follows the 
view stated by Hall, that in respect to military intervention, the critical 
line is not recognition of belligerency, but the uncertainty of the outcome 

The United States has through most of its history been anxious to main- 
tain this principle. It denied the claim of the autocratic monarchs of 
Europe after the Napoleonic period to assist each other by military aid 
when menaced by popular revolt, and proclaimed the Monroe Doctrine to 
prevent such intervention in the Western Hemisphere. It refused to ask 
for aid, and denied the right of the Confederacy to do so, during the 
American Civil War. It has often asserted ‘‘the right of revolution’’ 
against tyrannical governments. It has supported the principle of ‘‘self- 
determination of peoples’’ during World Wars I and II, and in the 
United Nations. 

It is difficult, as noted in the discussion of collective self-defense, to de- 
termine whether hostilities incapacitating a government from functioning 
throughout its territory, are a consequence of external aggression or of 
domestic revolt when both of these factors are involved as they often are. 
This difficulty is magnified when a government does not claim that it is the 


34 William E. Hall, A Treatise on International Law, sec. 94, p. 347 (8th ed., Oxford, 
1924). To same effect see 1 Halleck, International Law 109; G. G. Wilson, Handbook 
of International Law, sec. 23, p. 62 (St. Paul, 1910); 1 Hyde, International Law, 
sec. 73, p. 253 (2nd ed., Boston, 1945), citing Pradier-Fodéré, Vol. 1, p. 378; Fauchille- 
Bonfils, secs. 310, 312 (8th ed.) ; and 6 Moore, Digest 6-16, reporting official statements 
of the U. 8S. concerning proposed intervention in the U. S. Civil War. Q. Wright, 
‘‘The Prevention of Aggression,’’ loc. cit. 529. 
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victim of aggression, in the sense of armed attacks or immediate danger 
thereof, but that it is the victim of hostilities, apparently domestic but 
actually incited and supported by propaganda, gun-running, infiltration of 
persons, or other activity from outside its territory, characterized as sub- 
versive intervention or ‘‘indirect agegression.’’ 

The U.N. General Assembly, in its November 17, 1950, ‘‘Peace through 
Deeds”’ resolution, ‘‘condemned,’’ in its preamble, ‘‘intervention of a state 
in the internal affairs of another state for the purpose of changing its 
legally established government by the threat or use of force,’’ and went 
further in one of the substantive clauses, which 

solemnly reaffirmed that, whatever the weapons used, any-aggression, 
whether committed openly or by fomenting civil strife in the interest 
of a foreign power, or otherwise, is the gravest of all crimes against 
peace and security throughout the world. 
To similar effect in its ‘‘ Essentials of Peace Resolution’’ of December 1, 
1949, the General Assembly called upon every nation, ‘‘to refrain from 
threatening or using force contrary to the Charter’’ and also ‘‘to refrain 
from any threats or acts, direct or indirect, aimed at impairing the freedom, 
independence or integrity of any state, or at fomenting civil strife and 
subverting the will of the people in any state.’’ These resolutions appeared 
to characterize an offense of subversive intervention as distinct from the 
offense of aggression. It is perhaps unfortunate that the two offenses have 
been confused by the frequent designation of the latter as ‘‘indirect ag- 
gression.’’** It is clear that ‘‘aggression,’’ in the well-established sense of 
an illegal use of armed force, is the only international offense that permits 
military counteraction in ‘‘individual or collective self-defense’’ under 
Article 51 of the Charter, but a state victim of ‘‘subversive intervention’’ 
can properly ask for aid from other states within its own territory, and 
other states can properly respond to such a request, provided they do not 
permit their forces to go outside the requesting state’s territory and are 
ready to withdraw them as soon as requested to do so. Because of these 
limitations, intervention on invitation differs from intervention in collective 
defense. The first rests on agreement between the intervening state and 
the state in whose territory the intervention occurs, the latter rests on the 
right of individual and collective self-defense under general international 
law. 

The problem of determining whether in particular circumstances radio 
or other communications across a national frontier (referred to as a human 
right in the Universal Declaration of Human Rights) or movements of arms 
and persons across a frontier (normally permissible in the course of trade 
or travel) constitute subversive intervention or incitement to aggression 
or rebellion is a problem of no little difficulty, not solved by the broad terms 
of the General Assembly resolutions referred to, and incompletely solved 


85 See statements by the U. S. representative, Henry Cabot Lodge, in the Security 
Council, July 18, 1958; by President Eisenhower’s note to Chairman Khruschev, Aug. 
1958, and letter from U. S. Ambassador to India Ellsworth Bunker to the Ambassador of 
the United Arab Republic, July 18, 1958. 
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tion in reference to both international responsibility of states and criminal 


liability of individuals. 


The problem is similar to that faced by national 


courts and legislative bodies in determining the circumstances under which 
normal freedoms of speech, press, trade and travel constitute either 


? 


**sedition’ 


or crime against the law of nations. 


It has been generally 


agreed that such actions should not be prohibited by law unless intended 
to contribute to an illegal objective and, under the circumstances, actu- 


ally likely to effect that objective.** 


Clearly, if states were permitted to 


seek remedy for such imperfectly defined offenses by military self-help, 
in view of the prevalence of hostile propaganda in the present world situa- 
tion, the barriers against war erected by the Charter would be largely 
eliminated. For this reason military action in individual or collective self- 
defense was permitted only in case of ‘‘armed attack’’ against a state. 
Other offenses, including subversive intervention by propaganda, infiltra- 


tion or gun-running, can only be dealt with by peaceful methods.*’ 


Among 


such methods is the request by a state for assistance within its territory 
from other states to tranquilize internal sedition fomented and assisted by 
such subversive intervention, but clearly a state responding to such request 
is faced by the delicate problem of determining whether the troubles of the 
requesting government originated primarily in such subversive intervention 


rather than in genuine domestic grievances or dissatisfactions. 


On the 


answer to this question depends the competence of the government to speak 
for the state in making such a request. 

The United States has sought, among other reasons, to justify its inter- 
vention in the Lebanon on the ground that it was invited to intervene by 
the established Government of the Lebanon to save that government from 
The validity of this justification depends in law upon whether, 
under the circumstances, that government was competent to speak for the 
Lebanon. The Government of President Chamoun has claimed that the 


extinction.**® 


civil strife and the loss of some territory to the rebels were the result of 
subversive intervention by the United Arab Republic. 


The Lebanese revo- 


lutionaries, on the other hand, claimed that outside propaganda, infiltration 
and military aid were not a substantial factor, but that there was an internal 
revolt supported by a large part of the population, including the leaders of 
che various religious communities in the Lebanon, and a majority of the 
varliament against an unpopular government.*® 


86 Q. Wright, ‘*‘The Crime of ‘War-Mongering,’’’ 42 A.J.I.L. 128, 130 ff. (1948). 
87 Hans Kelsen, The Law of the United Nations 269, 797 (1950); John B. Whitton, 


‘*Radio Propaganda, A Modest Proposal,’’ 52 A.J.I.L. 739 (1958). 
88 P. B. Potter regards this as the ‘‘most plausible’’ justification. 
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(1958). The American declaration that it would withdraw when requested by Lebanon 
and its actual withdrawal when so requested indicate that this was the justification 


mainly relied 


upon. 


89 The unpopularity of the Chamoun Government arose from Chamoun’s effort to 
serve another term contrary to the Constitution and from charges of inefficiency and 
nepotism, and even corruption, but particularly from his departure from the policy 
of ‘‘Neutralism’’ by accepting the ‘‘ Eisenhower Doctrine’’ and thus aligning the 


country with one side in the ‘‘cold war.’’ 


~ 
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The legal problem is to determine the relative merits of these contentions 
in the light of the facts. There undoubtedly were propaganda and perhaps 
military assistance from the outside, but the problem is to determine, as in 
the Manchurian case in 1931, and the Chinese case of 1949, whether the 
movement was predominantly a domestic revolt or predominantly an ex- 
ternal intervention. In order to justify its intervention before the United 
Nations it would seem incumbent on the United States to prove the latter. 
Pertinent evidence would include: (1) instances of propaganda, arms ship- 
ments and infiltrations of armed personnel into the Lebanon from outside ; *° 
(2) determination of the relative importance of this external aid compared 
with forces of internal origin; (3) history of the origin and cqurse of the 
movement opposed to the Chamoun Government in the Lebanon; (4) analy- 
sis of opinion in the Lebanon behind the rebels, manifested by statements 
of the leaders of parliament and various religious communities and editorials 
in the press, in relation to the popular support behind the Government; 
(5) the amount of territory actually controlled respectively by the rebels 
and by the Government at the time of the intervention; and (6) the mani- 
festations of resistance or of acquiescence among the Lebanese people fol- 
lowing the intervention.*? 

This editorial has dealt with only the legal aspects of the question. From 
the political point of view, attention should be given, as it undoubtedly was, 
to the probable consequences, both immediate and remote, of the interven- 
tion and to the desirability of these consequences compared with the conse- 
quences of non-intervention, of action in the United Nations, or of other 
alternatives. In such a calculation the effects of intervention upon the 
stability of the area, upon the probability of international war, upon the 
reputation of the United States in Asia and elsewhere, upon the integrity of 
the United Nations and international law, upon the principle of national 
self-determination, upon Arab nationalism, upon the security of Israel, upon 
the security of the Middle East oil companies and upon Communist influence 
in the Middle East, would all be significant factors. It was to be expected 
that such an appraisal would result in great differences of opinion. That 
this was the case was indicated by editorial and other comments in the 
United States, India and other parts of the world. The advantage of 
guiding international behavior by international law is that policy thereby 
profits from past experience and from standards of value which command 
a larger measure of consensus than do calculations of expediency from par- 
ticular points of view. Applying the test of international law, in order 
to justify its intervention in Lebanon, the United States would have to prove 
that the troubles in that country inducing President Chamoun to request 
that intervention were primarily due to ‘‘subversive intervention’’ from 
outside. The change in the Lebanese Government which took place during 
the intervention, resulting in a military government including several op- 
ponents of the Chamoun regime, suggests that this would be difficult to 
prove. 

Quincy WRIGHT 


40 Under Secretary Herter presented much such evidence in a memorandum. 
41 There was little resistance. 
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THE AMERICAN POSITION ON OUTER SPACE AND ANTARCTICA 


Until very recently, learned discussions of the emergent law of outer 
space have been of necessity conducted in a vacuum of state practice and 
of publicly uttered official opinion. The advent of artificial earth satellites 
has given rise to speculation concerning the legal significance of their 
passage above the territories of many states without express permission and 
without protest. Does such passage signify that space above a certain 

~ height is, like the high seas, not subject to state sovereignty? Or is the 
absence of protest to be attributed to implied consent possibly based on the 
arrangements for the International Geophysical Year? 

The sphinxlike silence of the governments of the world on these and other 
questions relative to rights in outer space has now been broken. In May, 
1958, Mr. Loftus E. Becker, the Legal Adviser of the Department of State, 
made statements before a number of Congressional committees which may 
be regarded as official indications of the United States position on the 
status of outer space.t In drawing a parallel between outer space and 
Antarctica, moreover, he shed further light on the current United States 
position with respect to the latter. 

Mr. Becker’s statements are studiedly tentative and imprecise. They 
are intended to safeguard America’s freedom of action.” The legal position 
indicated in them appears to be in large part designed to preserve for the 
United States the greatest possible bargaining power in any future negotia- 
tions on outer space; it cannot be regarded, therefore, as an expression of 
settled national policy or as a reliable guide to the attitude that the United 
States may take in any specific controversy. Yet any official statement of 
the position of the United States, however guarded and noncommittal in 

intent, unavoidably serves to cireumscribe the freedom with which the 

nation’s rights and duties can be defined in the future. It is bound to lead 
to inferences which conceivably may be used some day against the United 

States. The value of a legal position as an instrument of policy, moreover, 

is not unrelated to its intrinsic merit. Mr. Becker’s statements, therefore, 

deserve careful analysis and appraisal. 


1 See Astronautics and Space Exploration, Hearings before the Select Committee on 
Astronautics and Space Exploration, House of Representatives, 85th Cong., 2nd Sess., on 
H.R. 11881, April 15-May 12, 1958, pp. 1269 et seq.; National Aeronautics and Space 
Act, Hearings before the Special Committee on Space and Astronautics, U. S. Senate, 
85th Cong., 2nd Sess., on 8. 3609, May 6-15, 1958, pp. 315 et seq. (reprinted in part 
in 38 Department of State Bulletin 962 (June 9, 1958)); Relative to the Establishment 
of Plans for the Peaceful Exploration of Outer Space, Hearing before the Subcommittee 
on National Security and Scientific Developments Affecting Foreign Policy of the 
Committee on Foreign Affairs, House of Representatives, 85th Cong., 2nd Sess., on 
H. Con. Res. 326, May 20, 1958, pp. 23 et seq. See, further, Becker, ‘‘The Control of 
Space,’’ 39 Department of State Bulletin 416 (1958). 

2**T do not think we should be in a hurry to delimit or restrict the sovereignty 
of the United States unless we know that we are on the right road. . . . It is only after 
we have a great deal more knowledge that I feel we want to make a final decision that 
the boundary of the United States goes this far and no farther. Because once that 
decision is made, it is a permanent decision.’’ Testimony of Mr. Becker, Astronautics 
and Space Exploration, Hearings, loc. cit. note 1 above, p. 1292. 
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The principal points made by the Legal Adviser may be summarized * 


as follows: 


(1) It is incorrect to say that there is no law with respect to outer space, 
since the right of self-defense, as reserved in Article 51 of the United 
Nations Charter, may be exercised against armed attacks launched from 
or through outer space. 

(2) Although the arrangements for the International Geophysical Year 
were made ‘‘between scientific bodies in a private capacity’’ and not on an 
intergovernmental basis, ‘‘there is an implied agreement that, for the period 
of the International Geophysical Year, it is permissible to put into orbit 
satellites designed for scientific purposes. Once the year is over, rights in 
this field will have to be determined by whatever agreement may be reached 
with respect to such objects.”’ 

(3) ‘*The United States Government has not recognized any top or upper 
limit to its sovereignty.’ The State Department has never officially taken, 
and is not now taking, a ‘‘definitive position’’ on how the term ‘‘airspace,’’ 
as used in the Chicago Convention of 1944, should be defined, but it is 
‘‘important to note’’ that ‘‘one of the suggestions that have been made . 
is that the airspace should be defined to include’’ the space ‘‘in which there 
is any atmosphere,’’ and that ‘‘astronomically the earth’s atmosphere’’ 
might be said to extend ‘‘10,000 miles above its surface.’’ Consequently, 
‘it would be perfectly rational . . . to maintain that under the Chicago 
Convention the sovereignty of the United States extends 10,000 miles from 
the surface of the earth, an area which would comprehend the area in which 
all of the satellites up to this point have entered.’’ Such a definition 
‘‘would afford us enough elbowroom for discussion.’’ * 

(4) Although the United States ‘‘has plainly asserted its complete and 
exclusive sovereignty over the airspace above its territory,’’ it has at no 
time conceded that it has ‘‘no rights in the higher regions of space.’’ One 
reason for this position has been that ‘‘the United States had no need 
to define its position . . . until such time as mankind had demonstrated a 
capability of existing outside the atmosphere.’’ ‘‘Even after such a 
capability is demonstrated, there will be no imperative requirement in inter- 
national law that the United States make any claims of sovereignty in order 
to protect its rights.’’ An apt analogy ‘‘is afforded by the Antarctic,’’ 
where for many years ‘‘the United States has been engaged in activities 
which, under international law, without any question whatsoever, created 


3 Except as otherwise indicated, this summary is based on the prepared statement 
read by Mr. Becker on May 14, 1958, before the Special Committee on Space and 
Astronautics, U. S. Senate, National Aeronautics and Space Act, Hearings, loc. cit. 
note 1 above, reprinted in 38 Department of State Bulletin 962 (1958). 

4In reply to questions, Mr. Becker added: ‘‘I may say that aside from this rather 
extreme 10,000 miles, there was an article the other day indicating that some responsible 
scientist said that there were indications of atmosphere up to 40,000 or even 200,000 
miles from the surface of the earth. . . . I would say 10,000 miles could well be taken 
as an outside limit, although we have never taken any exact position on the point.’’ 
National Aeronautics and Space Act, Hearings, loc. cit. note 1 above, pp. 333-334. 
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rights upon which the United States would be justified in asserting terri- 
torial claims, that is to say, claims to sovereignty over one or more areas 
of the Antarctic.’’ Nevertheless, ‘‘the United States has not asserted any 
claim of sovereignty over any portion of Antarctica,’’ although ‘‘it did not 
recognize any such claims made by other states.’’ Yet, ‘‘the fact that the 
United States has not based a claim of sovereignty over one or more areas 
of Antarctica, upon the basis of the activities it has engaged in there, in no 
way derogates from the rights that were established by its activities.’’ 
Similarly, 
in outer space the United States has already engaged in activities 
which, it could be asserted, have given to it certain rights as dis- 
tinguished from those states who have not engaged in such activities. 
Up to this time the United States has made no claims of sovereignty 
based upon such activities. 
But, as with respect to Antarctica, 
this should not be interpreted as any concession of any kind whatsoever 
on the part of the United States that its activities have not given it 
certain rights in space which, in turn, could be relied upon as the 
basis of a claim of sovereignty. 

(5) It is premature to attempt to codify the law of space or to apply in 
space the principles of the law of the sea until much more is known about 
space. In law, ‘‘the soundest way to progress . . . is by means of specific 
decisions on specific questions presented by specific fact situations.’’ 

Basically, it is the position of our Government that the law of space 
should be based upon the facts of space and that there is very much 
more that we have to learn about the conditions existing in space before 
we shall be in a position to say what shall be the legal principles ap- 
plicable thereto. 

Mr. Becker also made it plain that he did not share the view ‘‘that it is 
imperative that at the earliest possible moment we shall have an inter- 
nationally agreed upon definition of airspace,’’ and suggested that serious 
consideration be given to the possibility that ‘‘the performance of a par- 
ticular space vehicle is sufficiently distinguishable so as to justify applying 
to it a set of rules which are different and distinct from those we apply to 
other space vehicles having different operating characteristics,’’ whether 
the operation takes place within the atmosphere or without.’ Yet he went 
on to stress repeatedly the complete and exclusive sovereignty of the United 
States over the airspace above its territory and the consequent right of the 
United States to keep out of its airspace aircraft, satellites, missiles and 
other vehicles of all kinds, manned or unmanned, and to confiscate any such 
vehicles entering its airspace without permission. He made no attempt to 


5 Astronautics and Space Exploration, Hearings, loc. cit. note 1 above, pp. 1273-1274, 
1316; National Aeronautics and Space Act, Hearings, loc. cit. note 1 above, p. 334. 

6 Astronautics and Space Exploration, Hearings, loc. cit. note 1 above, pp. 1275, 1303, 
1316-1317. He further expressed the opinion that the state sending such vehicles would 
be ‘fa guarantor with respect to any damage resulting from its unjustified activity.’’ 
Ibid. 
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explain why the exercise of this right, in the absence of a generally accepted 
definition of airspace, should not be expected to produce international 
friction. 

Several of the points made by Mr. Becker call for little comment. It 
is certainly true that the right of self-defense applies in space as elsewhere ; 
and the warning against attempts to freeze the law of space by premature 
codification or the wholesale importation of analogies from the law of the 
sea is sound. In making plain the position of the United States that the 
toleration of the passage of the satellites during the International Geo- 
physical Year is not to serve as a precedent, Mr. Becker must have been 
fully aware of the possibility that this position will be used against the 
interests of the United States. 

Other points contain implications which invite further analysis and 
criticism. One striking feature of Mr. Becker’s statements is that they 
lend no support to the suggestions that outer space is res communis 
which, like the high seas, is incapable of being appropriated by any state. 
They contain, on the other hand, little indication, beyond the general state- 
ment that the United States has recognized no upper limit to its sovereignty, 
that national sovereignty extends ipso jure into outer space as distinct from 
the atmosphere. There is, rather, a strong implication that outer space is 
res nullius over which national sovereignty may be established by the per- 
formance of certain acts followed by the assertion of certain claims. The 
suggestion that the United States has already engaged in activities in ‘‘outer 


space’’ which might serve as the foundation for a claim of sovereignty is not 


consistent with the suggestion that the airspace (as distinct from ‘‘outer 
space’’) subject to the sovereignty of the United States may extend 10,000 
miles upward; for, as Mr. Becker recognized, all of the satellites up to the 
time of his remarks had been orbiting below this altitude, and there is no 
information to indicate that the United States had engaged in any ‘‘ac- 
tivities’’ in the space above 10,000 miles.” The two suggestions, therefore, 
must be regarded as presenting two alternatives. Even if the view that the 
United States has already engaged in activities which entitle it to claim 
sovereignty in outer space is accepted, there remains the question of the 
extent of the space which may be claimed on the basis of such activities. 
Must the claim be limited to the space above the United States? Or to the 
orbits of the Explorers? Or what? If the Soviet Union should also make 
a claim of sovereignty on the basis of similar activities, where should the 
boundary between the two sovereignties be drawn?* By implicitly raising 


"In October, 1958, however, a rocket fired by the United States reached an altitude 
of some 79,000 miles. 

8 Since the United States and the Soviet Union are the only states that have so far 
engaged in activities in what may be regarded as ‘‘outer space,’’ Mr. Becker’s remarks 
may conceivably be interpreted as suggesting that the universe beyond the earth’s 
atmosphere be divided between these two Powers. This interpretation finds some 
support in other parts of Mr. Becker’s testimony: ‘‘Let me say two nations have a 
capability of getting to outer space, and it was now agreed that outer space would be 
devoted exclusively to peaceful purposes, and they asserted the right to police outer 
space to see that it was preserved for peaceful purposes. Under those circumstances 
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these questions, Mr. Becker may have unwittingly helped to demonstrate 
the absurdity of claims of national sovereignty in outer space. 

Also of interest are Mr. Becker’s remarks concerning Antarctica. He 
has asserted the right of the United States to claim sovereignty there on the 
basis of the activities in which it has already engaged in that area. Yet 
he has also reiterated the refusal of the United States to recognize the claims 
of sovereignty in Antarctica made by other states which have also engaged 
in certain activities there. Are the two positions consistent? Since it is 
hardly conceivable that the United States is claiming greater rights under 
general international law than it is willing to concede to other independent 
nations, two explanations suggest themselves. Either the United States 
asserts, in effect, that its activities have been so different in kind or in 
degree from those of any other state in Antarctica as to give it a superior 
right to sovereignty there; or else it maintains that the validity of claims 
to territorial sovereignty rests not on any objective test but solely on 
recognition of such claims by other states. The first explanation is not 
borne out by any information available to the public. In fact, the principal 
known difference between the activities of the United States in Antarctica 
and those of certain other states already claiming sovereignty there (e.g., 
the United Kingdom and New Zealand) is that the United States has so far 
confined its activities to exploration and has not attempted to establish or 
exercise jurisdiction and control over any area.® This is certainly not a 
difference that gives the United States a superior right to sovereignty. The 
other explanation is that the United States is under no duty to recognize the 
territorial claims of other states, even though they rest on substantially the 
same kind of activities as those which the United States regards as a 
sufficient basis for its own claim. By the same token, any other state, e.g., 
the Soviet Union, would be entitled to refuse to recognize any claim that 
the United States may choose to make. This position is not entirely without 
support in the realities of international politics, but it appears to deny the 
existence of any objective norm of international law governing the 
acquisition of territory and thereby renders illusory any ‘‘rights’’ reserved 
by the United States. The implied substitution of unfettered political dis- 
cretion for a generally binding rule, moreover, can hardly be called a step 
toward the rule of law in world affairs. 

Is mere exploration, however extensive, a sufficient foundation for a claim 
of territorial sovereignty? The traditional view, once shared by the United 
States, has been that territory not previously belonging to any state could 
be acquired only by the exercise of effective control coupled with manifested 


I can see some benefit in those two nations preventing another nation from going into 
outer space in order to put a military object into outer space.’’ Relative to the Estab 
lishment of Plans for the Peaceful Exploration of Outer Space, Hearing, loc. cit. note | 
above, p. 30. Mr. Becker, it may be noted, apparently did not concede that the United 
States would be bound by a decision of a majority of the nations of the world or of the 
United Nations. Astronautics and Space Exploration, Hearings, loc. cit. note 1 above, 
pp. 1287, 1309; but ef. ibid., p. 1282. 

9 See, e.g., Hayton, ‘‘ The ‘American’ Antarctic,’’ 50 A.J.I.L. 583 (1956), and sources 


there cited. 


1959] EDITORIAL COMMENT 131 


intention to establish sovereignty. Mere discovery is not enough.’® This 
view appears to rest on sound policy as well as practice, since the general 
interest requires that the claimant of sovereignty should assume the re- 
sponsibilities of a sovereign and be able to carry them out. Nevertheless, 
Mr. Becker’s remarks indicate that with respect to Antarctica greater sig- 
nificance than formerly may come to be attached to exploration unac- 
companied by exercise of territorial jurisdiction or formal manifestation 
of the intent to establish sovereignty. The interests of the Soviet Union 
may coincide in this matter with those of the United States, since both 
Powers have engaged in exploratory activities in Antarctica without exer- 
cising territorial jurisdiction or making formal claims of sovereignty." 

The analogy drawn by Mr. Becker between Antarctica and outer space 
is not altogether convincing. In Antarctica, certain American explorers 
have made territorial claims on behalf of the United States which, though 
unauthorized and so far unratified by the government, may conceivably 
serve to strengthen the position of the United States. No such claims have 
been made in outer space, which has not yet been visited by human beings. 
It is well to avoid semantic confusion; ‘‘exploration’’ by means of un- 
manned missiles need not have the same legal consequences as exploration 
by human beings. The physical differences between Antarctica and outer 
space are obvious. The difficulties of determining the extent of the por- 
tions of outer space over which sovereignty may be claimed, which have 
been suggested above, have no counterpart in Antarctica. There is as yet 
no agreement as to where ‘‘airspace’’ ends and ‘‘outer space’’ begins, while 
Antarctica is a fairly well-defined and known area on the surface of the 
earth. There is no assurance that anything comparable to ‘‘effective 
control’’ over a part of terrestrial surface can be established in outer space. 
Most important, however, is the difference in the probable uses of Antarctica 
and outer space. This difference makes it unlikely that the legal status 
of outer space will in the future resemble that of Antarctica. 

Nevertheless, some of the considerations which apply to Mr. Becker’s 
remarks on Antarctica apply also to his statements concerning the ‘‘rights’’ 
which the United States may have acquired by its activities in outer space. 
These ‘‘rights,’’ whatever their nature, are illusory if the United States does 
not admit a duty to recognize similar rights which may be claimed by other 
states on the basis of similar activities; and, in any event, the activities in 
question (7.¢e., primarily the orbiting of the Explorers and the firing of 
certain rockets), even if regarded as having taken place beyond the atmos- 


phere, provide a rather dubious basis for a claim of sovereignty. 

Despite the confident tone of Mr. Becker’s remarks concerning the policy 
of the United States in Antarctica, the fruits of this policy remain to be 
seen. It is somewhat premature, therefore, to cite it in support of the 
United States policy with respect to outer space, whatever may be the 


merits of the latter. 
J. Lissirzyn 


10 See, e.g., 1 Hackworth, Digest of International Law 393-401. 
11 See, in this connection, Toma, ‘‘ Soviet Attitude Towards the Acquisition of Terri- 
torial Sovereignty in the Antaretic,’’ 50 A.J.I.L. 611 (1956). 
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THE 1956 DRAFT RULES OF THE INTERNATIONAL COMMITTEE OF THE RED CROSS 
AT THE NEW DELHI CONFERENCE 


The world-wide International Red Cross (IRC)! consists today of the . 
National Red Cross Societies, the League of National Red Cross Societies, 
founded in 1919 on American initiative, with the Board of Governors as its 
deliberative organ, and the International Committee of the Red Cross 
(ICRC), founded by Henry Dunant at Geneva in 1863. About every four 
years the International Conferences of the Red Cross are held. The Na- 
tional Societies, as well as the League, are private organizations, created 
under municipal law. The International Committee of the Red Cross, too, 
although strictly international in character, is legally a juridical person 
under Swiss municipal law and consists entirely of Swiss citizens; but it 
exercises functions recognized by or conferred upon it by international 
treaty law. It negotiates with governments, sends appeals directly to them, 
concludes agreements and fits out vessels. It acts independently, without 
the authority of any state, and on its own initiative sends delegates and 
even supervises the actions of states. It is recognized by the United 
Nations as one of the non-governmental international organizations with 
which the United Nations may consult. The violation of its distinctive 
sign is an illegal act under international law; its delegates have inviola- 
bility. The International Conferences of the Red Cross are mixed con- 
ferences, attended by unofficial Red Cross delegates and by official delegates 
of the states. The international position of the International Committee 
of the Red Cross, already previously recognized by international law, has 
been greatly strengthened by the new Geneva Conventions of August 12, 
1949. That is why Werner and Schitzel ask whether, in spite of its 
creation under municipal law and its composition, the time has not come 
to recognize it as a person in international law. Guggenheim and Verdross 
see in it already a particular subject of international law. 

The fundamental principles of the International Committee of the Red 
Cross, as strongly restated in 1949 by its former President, Judge Max 
Huber, are its non-political character, political independence and absolute 
neuirality, world-wide universality and humanitarianism. Wherever men 
suffer through fighting, the ICRC seeks to help. No distinction is made 
between guilty and non-guilty states; it matters not whether a state or 
government is or is not recognized, or whether a fighting group is not a 


state at all; it matters not whether the fighting is ‘‘war’’ reprisals, meas- 


ures of United Nations execution or even civil war. The ICRC tried to 
help both sides in the armed conflict in Korea; it has sent observers to 
Algeria. At the International Conferences of the Red Cross, delegates of 


1 See R. Werner, La Croix Rouge et les Conventions de Genéve (1943); Max Huber, 
in 1 Annuaire Suisse de Droit International 11-57 (1944); Pictet, ‘‘Les Nouvelles 
Conventions de Genéve et la Croix Rouge,’’ Revue Internationale de la Croix Rouge, 
1949, pp. 655 et seq.; P. Guggenheim, Traité de Droit International Public, Vol. I, 
pp. 288-289 (1953) ; Vol. II, pp. 337-344 (1954); A. Verdross, Vélkerrecht 110-111 (3rd 
ed., Vienna, 1955); W. Schitzel, ‘‘La Croix Rouge et les Nations Unies,’’ Annuaire 
de 1’Association des Auditeurs et Anciens Auditeurs de 1’Académie de Droit Inter- 
national de La Haye, 1958, No. 28, pp. 166-176. 
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all states are admitted. It is exactly this universal and non-political char- 
acter, only moved by humanitarian considerations, which gives to the In- 
ternational Red Cross its unique status and makes it the voice of the 
public conscience of the world. 

Of particular importance is the réle of the ICRC in the making of new 
international treaty law, dealing with what is called the ‘‘Geneva’’ laws of 
war or the ‘‘humanitarian’’ laws of war, as distinguished from the 
‘*Hague’’ laws of war, dealing with norms concerning the actual conduct 
of war. Within the ‘‘Geneva’’ laws of war, the réle of the International 
Committee of the Red Cross always was to take the initiative, to direct 
appeals to the states, to make legal studies, to prepare drafts, to convoke 
commissions of experts, to have these drafts approved by the International 
Conferences of the Red Cross, to submit these approved drafts to the 
states and to urge them to have these drafts become rules of international 
law: for this purpose the Swiss Government convokes a diplomatic con- 
ference, producing on the basis of these drafts, international conventions, 
to be ratified by the states. Thus, the Red Cross Conventions of 1864, 
1906 and 1907 came into being. Even during the long period after 1920, 
when the laws of war were neglected by governments and scholars with 
disastrous consequences, the ICRC took the initiative which led to the 
two Geneva Conventions of 1929. Since that time the ICRC has been 
working continuously for better protection of the civilian population in 
time of war.’ 

After the second World War, the National Red Cross Societies held a 
preliminary conference at Geneva in 1946, followed by a meeting of gov- 
ernmental experts at Geneva in 1947. A draft, prepared by the ICRC, 
had been sent to the National Red Cross Societies and governments. The 
four new draft conventions were approved at the XVIIth International 
Conference of the Red Cross (Stockholm, 1948). Then followed the 
Geneva Diplomatic Conference of 1949, convoked by the Swiss Government. 
This conference produced the four Geneva Conventions of 1949.8 

The fourth Geneva Convention of 1949 creates new international law 
and constitutes important progress, but is not complete. That is why 


2The Geneva Conference of 1929 had previously recommended unanimously that a 
careful study be made in preparation for a convention concerning the protection of the 
civilian population. The idea of ‘‘security zones’’ appeared in 1929 and 1931. On 
Dee. 22, 1931, the ICRC sent its Circular No. 300, concerning the legal protection of the 
civilian population from the dangers of aerial and chemical warfare, to all the National 
Red Cross Societies. The so-called ‘‘Tokyo Draft’’ on the same subject was submitted 
to the 15th International Conference of the Red Cross. A revised draft of the 1929 
Conventions was considered by the 16th Conference (London, 1938). All these studies 
were submitted to the Swiss Government which had intended to convoke a diplomatic 
eonference at Geneva in 1940. 

3 See Josef L. Kunz, ‘‘The Geneva Conventions of August 12, 1949,’’ in Lipsky (ed.), 
Law and Politics in the World Community 279-316, 368-373 (University of California 
Press, 1953). 

4 Arts. 35-46 apply only to protected civilian persons in the territory of a party to 
the conflict; Arts. 47-78 apply only to protected civilian persons in occupied territories; 
the ‘‘ general protection’’ of the civilian population found no expression in rules of law. 


] 
e 
s 
e 
33 
d 
x 
n 
le 
a 
S- 
to 
to 
of 
ar, 
les 
ze, 
I, 
ird 
ire 
er- 


134 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 53 


the ICRC in April, 1950, sent an appeal concerning atomic weapons and 
non-directed missiles to the signatories of the Geneva Conventions of 1949. 
Resolution XXIV of the Stockholm Conference (1948) had 


earnestly requested the Powers solemnly to undertake to prohibit ab- 
solutely all recourse to such weapons (which cannot be aimed with 
precision or which devastate large areas indiscriminately) and to the 
use of atomic energy for purposes of warfare. 
The Board of Governors of the League, at its XXIIIrd Session (Oslo, May, 
1954), requested the ICRC ‘‘to make a thorough examination and propose 
at the next International Conference of the Red Cross the necessary addi- 
tions to the Conventions in force in order to protect civilian populations 
from the dangers of atomic, chemical and bacteriological warfare.’’ 

The ICRC had in 1952 resumed the studies started before 1939. It 
econvoked a commission of non-governmental experts which met at Geneva 
from April 6 to 15, 1954. It worked out the ‘‘Draft Rules 1955,’’® which 
were designed to ‘‘reaffirm permanent principles in close conformity with 
present-day facts.’’* The Draft Rules, 1955, were sent in July, 1955, to 
all the National Red Cross Societies. As in the opinion of some societies 
there was the risk of going beyond the bounds of the IRC and encroaching 
upon the province of governments, whereas others urged a joint study 
prior to the New Delhi Conference, the ICRC invited them to appoint 
private experts to an Advisory Working Party which met at Geneva, May 
14-19, 1956.7 On that basis, the ICRC prepared a new draft: The Draft 
Rules, 1956, for the limitation of the dangers incurred by the civilian popu- 
lation in time of war.* They are not a draft convention, but a code of 
fundamental rules and principles; the text is somewhat different, and 
perhaps less far-reaching, than the Draft Rules, 1955. The Draft Rules, 
1956, consist of a preamble and six chapters in twenty articles. The Draft 
Rules, 1956, were sent in October, 1956, to all the National Red Cross So- 
cieties and to the governments and were before the XIXth International 
Conference of the Red Cross which took place at New Delhi, India, October 
16—-November 7, 1957.* 

This Conference dealt with the Draft Rules, 1956, in its ‘‘ International 
Humanitarian Law Commission.’’*® Its Chairman was Mr. John Mac- 


5 Draft rules for the protection of the civilian population from the dangers of in- 
discriminate warfare. With commentary (ICRC, Geneva, June, 1955, mimeographed, 
115 pp.). 

6On the Draft Rules, 1955, see Josef L. Kunz, ‘‘The Laws of War,’’ 50 A.J.LL. 
313-337, at 323-325 (1956). 

? The report on this meeting was published by the ICRC as Doc. No. 347b. 

8 Published with commentary by the ICRC (Geneva, September, 1956, 168 pp.). 

919th International Cunference of the Red Cross, New Delhi, October-November, 
1957. Final Record concerning the Draft Rules for the limitation of dangers incurred 
by the civilian population in time of war (ICRC, Geneva, April, 1958, mimeographed, 
184 pp.). Further quoted as Final Record. 

10 We have already referred to the dividing line: ‘‘Geneva’’ and ‘‘Hague’’ laws 
of war. This writer has in his study (cited in note 6) pointed out the reasons why 
such a complete division is hardly possible. The Geneva Diplomatic Conference of 1949 
continuously emphasized its lack of competence within the realm of the ‘‘Hague’’ 
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Aulay, Vice President of the Canadian Red Cross; Mr. Henrik Beer, Secre- 
tary General of the Swedish Red Cross, was rapporteur. As always, the 
New Delhi Conference was a mixed conference;™ all types of countries 
were represented.’*> The Draft Rules, 1956, were discussed in five meetings 
of the above-named Commission and in two Plenary Sessions. Sixty-two 
delegates from forty-seven countries spoke on the Draft Rules, some several 
times and in great detail. 

A careful study of the verbatim record reveals strong differences of 
opinion on procedural and substantive questions which, in spite of all ban- 
ning of political considerations, often clearly reflected the split between 
the ‘‘two worlds.’’ The ICRC had, at the beginning, submitted a draft 
resolution for the Conference. The draft suggests that (1) ‘‘a set of rules 
revising and extending those previously accepted is desirable’’; (2) ‘‘deems 
that the underlying principles of the draft are in conformity with Red 
Cross ideals and the requirements of humanity’’; (3) ‘‘requests the ICRC 
to continue its efforts and prepare the ground for an international agree- 
ment’’; and (4) ‘‘resolves that the record of the discussions and the text 
of the proposals shall be appended to the Draft Rules.’’ M. Siordet, Vice 
President of the ICRC, took the position that no discussion, article by 
article, should take place, but only a discussion leading to general approval ; 
he insisted that only governments and their specialists can draw up inter- 
national conventions in their ultimate form, that the Draft Rules, 1956, 
are not a draft convention. The Chairman, who conducted the discussions 
with a firm hand, had ruled that the ICRC draft resolution and amend- 
ments to it were before the Commission ; and if the resolution was adopted, 
resolutions dealing with particular articles would not be discussed. But 
he had also to rule that each speaker was free to discuss particular rules and 
to propose amendments thereto. It is certainly not a mere accident that 
the delegates of the Communist countries** preferred article-by-article 
debate, whereas the delegates of the free world * insisted on a more general 


laws of war; yet it is clear that such rules as the prohibition of reprisals, prohibition 
of taking hostages, prisoner-of-war status, under certain conditions, of members of 
resistance movements, even in occupied territories, profoundly influence the rules 
concerning the actual conduct of warfare. In 1955 the ICRC itself had stated that it 
had to go beyond the ‘‘Geneva’’ into the ‘‘ Hague’’ laws of war, that the field covered 
by the 1955 Draft Rules is rather different from that covered by the Geneva Conven 
tions. But the 1956 Draft Rules try to restrict themselves to the ‘‘Geneva’’ laws of 
war: hence the title of the corresponding Commission at the New Delhi Conference. 


The dividing line between ‘‘Geneva’’ and ‘‘Hague’’ laws of war was one of the 
arguments in the discussions. 

11 Some countries were represented only by Red Cross, others only by governmental 
delegates; some had two different delegates; in some cases the same person acted in 
a dual capacity, as representative of the Red Cross and of the government. 

12 All Communist countries were represented; there were also delegates of the 
Federal Republic of Germany and of the ** Democratic Republie of Germany,’’ of the 
Republic of Korea and of the ‘‘ Democratie Republie of Korea’’ and of North Viet-Nam. 

13 U.S.S.R., Bulgaria, Hungary, Poland, North Korea, Rumania, 

14 Argentina, Brazil, Belgium, Denmark, Ireland, Sweden. Uruguay proposed to 
hold a general debate first, followed by a discussion article by article. Chile proposed 
a general debate, followed by a discussion only of such articles on which there was no 
general agreement. 


136 THE AMERICAN JOURNAL OF INTERNATIONAL LAW {Vol. 53 


debate. In fact, amendments to the preamble and to each of the twenty 
articles were proposed.’ It is interesting to note that the amendment to 
Article 19, proposed by Japan, was based on the conviction ‘‘that there 
must be war criminals also in the victor countries and that it is truly an 
injustice that war criminals are found only among the vanquished 
countries.’’ 

But the greatest split of opinion, in a matter of substance, concerned 
Article 14, dealing with atomic and other weapons of mass destruction. 
All the Communist delegates ** stood in strongest terms for total and abso- 
lute prohibition without any conditions, and mostly also for a total ban of 
nuclear tests; the delegates of the free world were opposed. This matter 
was held inopportune ** and strictly political,’® forming a part of the 
problem of disarmament and belonging to the competence of the United 
Nations.*° The keynote was given by the delegate of the Government of 
the Philippines,” who not only stressed the political character of the prob- 
lem and the competence of the United Nations, but referred to the antag- 
onism between the ‘‘two schools.’’ He insisted that everything depended 
on the conditions attached to the proposal of banning nuclear weapons, and 
that his government demanded the right to use nuclear weapons for self- 
defense. He urged adequate and effective safeguards, including full in- 
spection and control. The same ideas were voiced, in a very restrained 
form, by General A. M. Gruenther,”* speaking in his capacity as President 
of the American National Red Cross, by the delegate of the Government 
of the United Kingdom,”* and by the delegates of the French Red Cross ** 
and of the French Government.**> The delegates of the French Red Cross 
openly spoke of the danger that an absolute and unconditional prohibition 
of atomic weapons would create by weakening some countries and strength- 
ening others, which have great superiority in so-called ‘‘conventional’’ 
weapons, but do not possess such superiority in nuclear weapons. The 
strongest warning, the greatest urge for a ‘‘realistic approach’’ came from 
General J. D. Shepers, speaking on behalf of the Netherlands Red Cross.** 


15 See List of Proposals and Amendments concerning the Draft Rules, Final Record 
175-184. 16 Final Reeord 33-34. 

17 Albania, China, Czechoslovakia, German Democratic Republic, Hungary, North 
Viet-Nam, Poland, Rumania, U.S.S.R. The Yugoslav Delegation always took a com 


pletely independent stand. Burma and Syria took the same position as that taken 


by the Communist delegates. 

18 Brazil, Final Record 20. 19 Peru, ibid. 25. 

20 Austria, ibid. 43; Belgium, ibid. 34-35; Canada, ibid. 67-68; El Salvador, ibid. 
77-78; Mexico, ibid. 40; Pakistan, ibid. 83-84. 

21 Ibid. 21-22. 

22 Ibid. 37-38. He also stated: ‘‘I personally wish that atomic weapons had never 
been invented.’’ 23 Ibid. 44—45. 

24 Ibid. 47-48. 25 Ibid. 56-57. 

26 Ibid. 29-37, 62-66. ‘‘Do you believe that governments which possess atomic 
weapons are convinced that the use of those weapons is a moral sin, a proof of wicked 
men? So far, I have seen no signs in this direction.’’ (p. 65.) ‘‘Can you believe 
that if a conflict should break out, and people’s vital interests were at stake, that 
governments would hesitate, on moral grounds, to make use of such weapons? No.’’ 


(p. 66.) 
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As to the draft resolution submitted by the ICRC, Judge Sandstriém 
(Swedish Red Cross)," stressing the lack of competence of the IRC, pro- 
posed an amendment deleting the paragraph asking the ICRC to continue 
its efforts, and replacing the last paragraph by a simple request to trans- 
mit the draft rules to the governments for their consideration. This 
amendment was strongly endorsed by many delegations. On the other 
hand, the Netherlands delegate proposed an amendment to the amendment, 
according to which the ICRC should continue its efforts, and that was also 
accepted by many delegations. After the Chairman had appointed special 
drafting committees, a final resolution was proposed to the last meeting of 
the Commission. First, a U.S.S.R. amendment, asking the ICRC to pre- 
pare a more complete draft within the shortest time possible, was rejected 
by vote of 24 in favor, 51 against, and 8 abstentions. Then the resolution 
in its final form was adopted by 115 votes in favor, none against, and 2 
abstentions. At the Plenary Session the resolution was unanimously 
adopted with no abstentions. This resolution, as adopted, retains the first 
two paragraphs of the draft resolution and, further, ‘‘urges the ICRC 
to continue its efforts’’; and ‘‘requests the ICRC to transmit the Draft 
Rules, the record of the discussions, the text of the proposals, and the 
submitted amendments, to the governments for their consideration.’’ In 
carrying out this mandate, the ICRC published the verbatim record and 
sent it, together with a memorandum, to the governments, emphasizing 
that it now remains with the governments to draft the rules recommended 
by the New Delhi Conference, states its intention of continuing to seek, 
and possibly to propose, the means for developing the progress of these 
legal studies in order to reach an international agreement, which is the 
logical conclusion of this work. 

If we look at the unanimous adoption of the resolution, the New Delhi 
Conference appears prima facie to have been successful. And yet, looking 
deeper into the matter, doubts as to this success arise. There were good 
reasons behind the statement of the Yugoslav delegate,?* who said that 


we did not find a satisfactory common language; we did not progress, 
but have virtually let the thing go out of the hands of the IRC. What 
have we done? We are returning again these rules to the govern- 
ments, to which they were sent before; we do not foresee what other 
action is to be taken. 


Much stronger criticism was voiced by the delegate of the Swiss Govern- 
ment, who, during the discussions, called the proposed resolution ‘‘not a 
step forward, but rather two steps backward,’’ and asked that a basis be 
provided for the work of the ICRC ‘‘with a view to setting up an inter- 
national instrument, binding upon states, whether it is based on ‘Hague’ 
law or on ‘Geneva’ law.’’** And again, at the Plenary Session, he urged 
that ‘‘all steps should be taken to enable these rules to become in due course 
an instrument of international law.’’ *° 


27 Ibid. 36—37. 
29 Ibid. 70-71. 


28 Ibid. 112-113. 
30 Ibid. 113-115. 
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After the 1948 International Conference of the Red Cross the diplomatic 
conference of 1949 took place, working wholly on the basis of drafts pre 
pared by the ICRC and producing the new Geneva Conventions of 1949. 
The representative of the ICRC pointed out that this time, at New Delhi, 
the situation was entirely different. The Draft Rules, 1956, are not yet 
a draft convention ; in 1949 the draft convention had been approved before- 
hand by the governments, whereas this time everything proposed was the 
work of the Red Cross only. That is, of course, true; but it is not only 
a question of more time and of more studies. The New Delhi discussions 
have shown the present cleavage of the world, and the unlikelihood of 
achieving a new international convention for the protection of the civilian 
population, as long as the problem of disarmament, including also con- 
ventional weapons, control and inspection, is not on the way to solution 
and as long as the heavy tension between the ‘‘two worlds’’ continues. 
The work of the ICRC is humanitarian, but not Utopian; it is practical 
and has as its goal the creation of new international law. In the final 
analysis time will decide the question whether the New Delhi Conference 
was successful as an important step leading to a new convention, or whether 
it was no more than a polite burial of the Draft Rules, 1956. 

Joser L. Kunz 


NOTES AND COMMENTS 


DUAL NATIONALS AND THE DOCTRINE OF DOMINANT NATIONALITY* 


Dual nationality is a status encountered among citizens of all countries, 
but quite frequently among nationals of the United States. During the 
19th and 20th centuries numerous immigrants from European and other 
countries became citizens of the United States by naturalization; however, 
their native countries did not release such immigrants automatically from 
their original nationality. Hence, such persons had been considered citi- 
zens of both countries until they obtained specific release from their native 
governments. Under the principle of ‘‘ jus sanguinis’’ even the children 
of such immigrants have been considered by the foreign governments as 
citizens of their father’s native country, regardless of whether they were 
born in the United States. The governments of these countries frequently 
were unwilling to delete such persons and their children from their own 
citizens’ rosters, primarily because the male children were subject to mili 
tary service. In addition, the status of dual nationality has often occurred 
as a result of the marriage of an alien woman to a citizen of the United 
States, or of an American woman to a foreigner, because under the laws of 
the two countries involved such women may have acquired a new nationality 
without losing their former citizenship. 

Conflicts arising from the status of dual nationality have been a common 
occurrence in international law. In the first place, immigrants who be- 
came citizens of their adopted country by naturalization, and their sons, 
naturalized or born in the adopted country, have been inducted into mili- 
tary service when visiting the country of their origin. Secondly, passports 
issued by the adopted country have been seized by foreign governments 
from visitors and not returned to their owners, in order to prevent the de- 
parture of such dual citizens from the countries claiming jurisdiction over 
such persons. Finally, personal injury and property claims, otherwise 
justified, have been rejected by the country against whom such claims were 
asserted, because the claimant also happened to be a national of the re- 
spondent country. 

In the past, conflicts of this nature often embarrassed the governments 
involved, and quite frequently the Government of the United States. Be- 
ginning in 1868, the United States tried to prevent the imposition of obliga- 
tions of military service and other military obligations on persons having 
dual nationality by concluding agreements with numerous foreign coun- 
tries. Most of the agreements entered into with European countries 
(Austria-Hungary, Belgium, Bulgaria, Denmark, Finland, Germany, Great 
Britain, Norway, Portugal, Sweden and Switzerland) and with Latin 
American states (Brazil, Costa Rica, Haiti, Honduras, Nicaragua, Peru, 


* The views expressed by the author are not necessarily those of the Foreign Claims 
Settlement Commission of the United States. 
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El Salvador and Uruguay) included the recognition of the principle that 
the immigrants from these countries were entitled to voluntarily expatriate 
themselves upon their naturalization as United States citizens. The treaties 
secured the right of a naturalized citizen of the United States to return 
to his country of origin without being subject to punishment for failure, 
prior to naturalization, to respond to calls for military service. However, 
in some treaties, military deserters were excluded from this privilege, and 
persons acquiring residence in the United States otherwise than in good 
faith generally were not covered by the treaties.* 

With respect to personal injury and property claims asserted against 
foreign countries by the claimants’ governments on behalf of dual nationals 
who also were considered citizens of the respondent state, the governing 
theory of international law, in the beginning, was based on the case of 
James Louis Drummond, decided in 1834.2. Drummond was a dual na 
tional, a citizen of both France and Great Britain. His property was seized 
by the French Government in 1792. The Treaty of Paris of 1814 provided 
for the settlement of claims of British subjects against the French Govern- 
ment for seizures of British property in France. The final determination 
on claims of this type was made by the British Privy Council, which denied 
the Drummond claim for the reason 
that the property was seized in consequence of a French decree against 
emigrants, and not against British subjects. Drummond was tech- 
nically a British subject, but in substance, a French subject, domiciled 
(at the time of seizure) in France, with all the marks and attributes 
of French character. . . . The act of violence that was done towards 
him was done by the French Government in the exercise of its munici- 
pal authority over its own subjects. 


This was the first case in international law in which the doctrine of 
dominant or effective nationality was invoked. The essence of the doctrine 
is that where there is a conflict between two governments regarding the 
nationality of a claimant, who is a dual national, the nationality of claim- 
ant’s habitual residence should prevail over his other nationality. In 
other words, if both the claimant and the respondent states assert that the 
claimant is their national, such claimant should be considered, for the pur- 
poses of the claim, to be a citizen of the country in which he had his habitual! 
residence at the time the claim arose. 

Another doctrine was invoked in 1872 by the American-British Claims 
Commission under the Treaty of 1871 in the claim of the Executors of 
RS.C.A. Alexander.* Alexander had dual—British and United States— 
nationality. His executor claimed compensation for property damage 
against the United States. As stated in the opinion of Commissioner 
Frazer, the claim was denied on the ground that under international law 
a state may not espouse a claim on behalf of one of its nationals who is 


13 Hackworth, Digest of International Law 377 (1942). 
2 Ibid. 378, 404, 414. 

32 Knapp, P. C. Rep. 295, 12 Eng. Rep. 492. 

43 Moore, International Arbitrations 2529 (1898). 


1959 | NOTES AND COMMENTS 14] 


or was also a national of the respondent state. This rule is called the doc- 
trine of non-responsibility of states for claims of dual nationals. 

During the second part of the 19th century and in the first half of the 
20th century, the rules of dominant nationality and of non-responsibility 
of states for dual national claims were applied interchangeably by inter- 
national claims commissions, but more and more emphasis was given to 
the latter doctrine. The theory of non-responsibility of the respondent 
state is described in Professor Edwin M. Borchard’s treatise, The Diplo- 
matic Protection of Citizens Abroad, published in 1915. There (on p. 588) 
it is stated that the principle generally followed has been that a person hav- 
ing dual nationality cannot make one of the countries to which he owes 
allegiance, a defendant before an international tribunal. The Harvard 
Draft Convention on Responsibility 6f States*® repeated this principle as 
follows: ‘‘A state is not responsible if the person injured or the person 
on behalf of whom the claim is made was or is its own national.’’ 

In the Oldenbourg (1929) and Honey (1931) cases before the British- 
Mexican Claims Commission under the Convention of 1926,° the Commis- 
sioners stated : 


. the principle generally followed has been that a person having 
dual nationality cannot make one of the countries to which he owes 
allegiance a defendant before an international tribunal. A person 
cannot sue his own government in an international court nor can any 
other government claim on his behalf . . . It is an accepted rule of 
international law that such a person (a dual national) cannot make 
one of the countries to which he owes allegiance a defendant before 
an international tribunal. 


The Permanent Court of Arbitration of The Hague in the case of Rafael 


f Canevaro, decided in 1912, determined that the claimant, being a national 

. of both Peru and Italy, was not entitled to claim through the Italian Gov- 

. ernment against Peru; no special doctrine was recited, but the denial was 

? based primarily on the fact that the claimant acted consistently as a 

" Peruvian national, having been prominent in Peruvian local politics.’ 

» C. C. Hyde, in his treatise on international law,®* states: 

7 It may be acknowledged that a State should not interpose a claim in 

ul behalf of a national as against a foreign State of which the same indi- 
vidual is to be regarded as a national by virtue of a principle in rela- 

” tion to the acquisition or retention of nationality which the law of 

of nations respects, as in a situation where an arbitral tribunal might 

well deem the doctrine of dual nationality to be applicable. 

" The Alexander case and other more recent cases are recited by Hyde in 

a support of this view. 

5 Art. 16. 23 A.J.I.L. Spec. Supp. 22 (1929). 

is 6 Decisions and Opinions of the Commissioners, October 5, 1929, to February 15, 1930, 


p. 97; and Further Decisions and Opinions of the Commissioners, subsequent to February 
15, 1930, p. 13. 

7 Scott, Hague Court Reports 284. 

82 Hyde International Law, Chiefly as Interpreted and Applied by the United States 
898 (1945). 
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The International Court of Justice, in its Advisory Opinion of April 11, 
1949, refers to ‘‘the ordinary practice whereby a State does not exercise 
protection on behalf of its national against a State which regards him as 
its own national.’’® 

The same Court, however, in the more recent decision of Liechtenstein v. 
Guatemala (Nottebohm case)*® stated the problem in a different way. The 


Court said: 


International arbitrators have decided in the same way numerous 
eases of dual nationality, where the question arose with regard to the 
exercise of protection. They have given their preference to the real 
and effective nationality, that which accorded with the facts, that 
based on stronger factual ties between the person concerned and one 
of the States when nationality is involved. Different factors are taken 
into consideration, and their importance will vary from one case to 
the next; the habitual residence of the individual concerned is an im- 
portant factor, but there are other factors such as the center of in- 
terests, his family ties, his participation in public life, attachment 
shown by him for a given country and inculcated in his children, ete. 

This decision was made publie on April 6, 1955, and clearly shows the 

trend in modern international law. LIven more recently, on June 10, 1955, 

the Italian-United States Conciliation Commission, set up under the pro- 

visions of Article 83 of the Peace Treaty with Italy of February 10, 1947, 

determined a case which might be of decisive importance for future 

application by the Government of the United States to the problem regard- 
ing dual nationals. In the claim of Florence Strunsky Mergé™ the Com 

mission unanimously rejected a claim on the ground that the claimant, a 

dual United States and Italian national, was dominantly a national of 

Italy because ‘‘the family (of the claimant) did not have its habitual 

residence in the United States and the interests and the permanent profes- 

sional life of the head of the family were not established there. In fact, 

Mrs. Mergé has not lived in the United States since her marriage, she used 

an Italian passport in travelling to Japan from Italy in 1937 and she 

stayed in Japan from 1937 until 1946 with her husband, an official of the 

Italian Embassy in Tokio, and it does not appear that she was ever in- 

terned as a national of a country enemy to Japan.’’ In the same decision, 

the Conciliation Commission handed down the following general rules to 
serve as guidance for the proceedings before the Commission : 


(a) United States nationality shall be prevalent in cases of children 
born in the United States of an Italian father who have habitually 
lived there; 

(b) United States nationality shall also be prevalent in cases in 
volving Italians who, after having acquired United States nationality 
by naturalization and having thus lost Italian nationality, have re 
acquired their nationality of origin as a matter of law, as a result 0 
having sojourned in Italy for more than two years, without the | 
tention of retransferring their residence permanently to Italy; 


® [1949] I.C.J. Rep. 186. 
10 [1955] ibid. 22. The case is also reported in 49 A.J.I.L. 396 (1955). 
11 Briefly reported as Case No. 3 in 50 A.J.I.L. 154 (1956). 
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(c) With respect to cases of dual nationality involving American 
women married to Italian nationals, United States nationality shall 
be prevalent in cases in which the family has had habitual residence 
in the United States and the interests and the personal professional 
life of the head of the family were established in the United States; 

(d) In eases of dissolution of marriage, if the family was estab- 
lished in Italy and the widow transfers her residence to the United 
States of America, whether or not the new residence is of an habitual 
nature must be evaluated, case by case, bearing in mind also the 
widow’s conduct, especially with regard to the raising of her children, 
for the purpose of deciding which is the prevalent nationality. 

Thus it appears that the older doctrine of dominant nationality might 
again prevail in the future. The doctrine of non-responsibility of states 
in claims of dual nationals, more frequently used in the first half of this 
eentury, might gradually fall into disuse. The practical result in this 
country might be that in the future the Government of the United States 
will afford protection to its citizens and espouse their personal injury or 
property damage claims against foreign governments, notwithstanding the 
fact that the claimants also appear to be citizens of the respondent country. 

This trend of somewhat broadening protection to citizens residing in this 
country is not based on purely theoretical opinions and views. At the 
present time, most of the claims of citizens of the United States are directed 
against countries behind the Iron Curtain: the Soviet Union, the satellite 
states and China. Many of the claimants are dual citizens because the 
nationality laws of the Communist countries are generally based on the 
principle of ‘‘ jus sanguinis’’ and almost always interpreted by the govern- 
ments of these countries in the most unfavorable way to the interests of 
claimants residing in the Free World. The principle of non-responsibility 
of states for claims of dual nationals was originally introduced in inter- 
national law under the sound assumption that a dual national should not 
enjoy the protection of two countries: his original and his adopted country. 
If an individual was injured by the action of his original country, he 
generally was able to seek redress as a citizen of that country. Such a 
doctrine was justified in the 19th and in the beginning of the 20th century, 
when social conditions in most of the civilized countries were stabilized, and 
denial of justice was an exception rather than the rule. The situation is 
quite different today. Communist governments do not even pretend to 
give protection to claimants who seek compensation for injuries inflicted 
to their persons or property by deliberate actions of persecution, socializa- 
tion, confiscation, et cetera. To a minor degree, this situation is similar in 
countries which formerly were dominated by colonial Powers. Under 
these circumstances, the return to the theory of dominant nationality ap- 
pears quite justified. 

In the above cases the principle of non-responsibility of the respondent 
state for claims of dual nationals becomes meaningless because citizens of 
Western countries who are also citizens of a Communist country are left 
without any protection whatsoever, if the governments of the adopted 
countries do not espouse their claims. It is obvious that the theory of 
dominant nationality has nothing to do with the application of nationality 
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questions under municipal law. Wherever a question of nationality arises 
within the domestic jurisdiction of a country, the statutes and general 
principles of law governing nationality will prevail and no discrimination 
of any kind will be sustained by dual nationals, who are also foreign 
nationals under foreign law. In the United States, the relevant statutes 
are the so-called expatriation laws of 1907, 1940 and 1952.**. They are the 
only sources under which a determination of loss of nationality can be 
made. As a result, in the future the United States will probably afford 
protection to claimants whose claims are otherwise eligible under specific 
international agreements, or under general principles of international law, 
even though the claimant is a dual national and the respondent country 
is the country of his other nationality. However, the approval of such 
claim before an international tribunal might depend on and be infiuenced 
by the revived doctrine of dominant nationality, which has recently been 
considerably strengthened by the International Court of Justice and by the 
unanimous decision of the United States-Italian Conciliation Commission 
in the above-cited Mergé case. 
Zvonko R. Rope 
Attorney, Foreign Claims Settlement 
Commission of the United States 


THE RULE OF THE NATIONALITY OF CLAIMANT, DUE PROCESS OF LAW 
AND THE UNITED STATES CONGRESS 


On August 8, 1958, the President of the United States signed Bill S. 3557 


which thus became Public Law 85-604, 85th Congress, S. 3557. This law 
is known as ‘‘An Act to amend the International Claims Settlement Act of 
1949, as amended,’’ and contains in its most important part Title IV, Sec- 
tions 401-417, called ‘‘Claims against Czechoslovakia.’’ However, to this 
main part of the Act, Section 2 has been added which amends Title III, Sec 
tion 304, of the International Claims Settlement Act of 1949, as amended, 
contained in Public Law 285, 84th Congress, and which relates to the pay- 
ment of certain claims against the Italian Government pursuant to the 
so-called Lombardo Agreement concluded between the United States and 
Italy on August 14, 1947. It is this addition to Public Law 85-604, de- 
nominated as Section 2, that deserves the attention of any lawyer interested 
in international legal problems. 

The amended Section 304 of Title III of the International Claims Settle- 
ment Act of 1949, as amended, now reads as follows: 


The Commission shall receive and determine, in accordance with the 
Memorandum of Understanding and applicable substantive law, in- 
eluding international law, the validity and amount of claims of na- 
tionals of the United States against the Government of Italy arising 
out of the war in which Italy was engaged from June 10, 1940, to 
September 15, 1947, and with respect to which provision was not made 
in the treaty of peace with Italy. Upon payment of the principal 
amounts (without interest) of all awards from the Italian Claims Fund 


1234 Stat. 1228; 54 Stat. 1137; 66 Stat. 163. 


1959] NOTES AND COMMENTS 145 


created pursuant to section 302 of this Act, the Commission shall de- 
termine the validity and amount of any claim under this section by any 
natural person who was a citizen of the United States on the date of 
enactment of this title and shall, in event an award is issued pursuant 
to such claim, certify the same to the Secretary of the Treasury for 
payment out of remaining balances in the Italian Claims Fund in 
accordance with the provisions of section 310 of this Act, notwithstand- 
ing that the period of time prescribed in section 316 of this Act for the 
settlement of all claims under this section may have expired. 

In simple language this means that, to be qualified as a claimant against 
the Italian Government, United States nationality as of the time when the 
claim arose is no longer required; it is sufficient that the claimant became 
a national of the United States at any time prior to the enactment of Title 
III of the Act, on August 9, 1955, hence, almost eight years after Italy was 
released from international responsibility for the damages committed 
against United States nationals by acts of war. 

Obviously, Section 304, as amended, of Title III of the Act is in con- 
tradiction with the rule of the continuity of nationality of claimant, one 
of the best-established principles of international law, which until now 
has been rigidly observed and consistently applied by the United States 
Government in its international relations.*. The essence of this rule is that 
no claimant is entitled to the protection of the state whose assistance is 
invoked unless he was a national of that state at the time when the claim 
arose and continually thereafter until the claim is presented. Yet, if the 
amended section is taken independently and interpreted literally, it would 
appear that this long-established rule of international law has now been 
broken by the Congress and that the United States Government no longer 
adheres strictly to the principle of the continuity of nationality of claimant. 
However, such a clear-cut conclusion would not be correct. The real mean- 
ing of this amendment can be understood only if the whole background of 
this provision, including its legislative history, is carefully examined. 

The pertinent clause of the above-mentioned Lombardo Agreement reads 
as follows: 

The Government of Italy agrees to pay and deposit with the Govern- 
ment of the United States of America on or before December 31, 1947 
the sum of $5,000,000 (five million dollars) in currency of the United 
States of America, this sum to be utilized, in such manner as the 
Government of the United States of America may deem appropriate, 
in application to the claims of United States nationals arising out of 
the war with Italy and not otherwise provided for.*® 


1 Report No. 2227, 85th Cong., 2nd Sess., House of Representatives, The Czechoslo- 
vakian Claims Fund, July 18, 1958, p. 14. The amended text is in italics. 

2See 5 Hackworth, Digest of International Law 802 ff.; also 2 Hyde, International 
Law 893 ff. (2nd ed., 1945); 1 Whiteman, Damages in International Law 94 ff. For an 
opposite opinion see Wormser, Collection of International War Damage Claims 38 ff. 
(1944). The principle of the nationality of claimant was also affirmed on two occasions 
by the International Court of Justice. See Panevezys-Saldutiskis Railway Case, Judg- 
ment of Feb. 28, 1939, Series A/B, No. 76, pp. 16 ff.; also Nottebohm Case, Judgment 
of April 6, 1955, [1955] I.C.J. Rep. 20-26. 

8 For a complete text of the Lombardo Agreement, see 42 A.J.I.L. Supp. 152 (1948). 
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This stipulation clearly indicates that the contracting parties had im 
mind only the claims of those individuals who were nationals of the United 
States at the moment when the claim arose, or, giving to it the most liberal 
interpretation, only the claims of those persons who were nationals of the 
United States at the moment when the Agreement was signed. It would, 
indeed, be difficult to interpret this stipulation as indicating that the parties 
have agreed to extend the time limit for the requirement of United States 
citizenship over an indefinite period to be determined unilaterally by the 
United States.* 

When the legislation was prepared for the execution of the Lombardo 
Agreement establishing the procedure for the entertainment of the claims 
against the Italian Government before the Foreign Claims Settlement Com- 
mission of the United States, at no time was it envisaged either by the Ad- 
ministration or by the House Foreign Affairs Committee that the rule of 
the continuity of nationality of claimant should be eliminated as a require 
ment for a valid claim, in spite of the fact that certain efforts were made 
by representatives of various groups to admit as qualified claimants 
persons who were not United States nationals at the moment when their 
claims arose. The representatives of the Department of State, Mr. B. M. 
English and Mr. W. L. Griffin, reiterated the policy of the Department at 
the hearing of the Committee held on April 19, 1955, stating that ‘‘a 
claimant would not be entitled to share in these funds unless he was a 
citizen at the time when the claim arose,’’ and adding that this ‘‘ would be 
true with respect to claims against Italy for payment out of so-called 
Lombardo funds.’’*® 

In view of this determined position of the Department of State, Public 
Law 285, 84th Congress, Title III, made no changes in the rule under dis- 
cussion, and demanded as a requirement for a valid claim proof of United 
States nationality at the moment when the claim arose. This was, of 
course, in line with the previously established policy in similar procedures, 
especially that applied in the program of Yugoslav claims carried out by 
the Foreign Claims Settlement Commission in 1951-1954.° 

In the Italian claims program a certain number of claimants, though 
not formally qualified because of lack of citizenship at the material date, 
yet persistent or perhaps clairvoyant in asserting their claims, nevertheless 
filed their claims with the Commission within the time limit prescribed 


+ Such a broad interpretation to the Lombardo Agreement was given by Senator Long 
in the Senate debate. He said that ‘‘the Italian Government has been willing to make 
funds available not only to American citizens who, as of a particular date, had claims 
against Italy, but also to make available funds, over and above that amount, which might 
be due under other claims of this sort.’’ Cong. Record, Senate, Vol. 104, No. 114, 
July 9, 1958, p. 12027. 

5 Foreign Claims Settlement Commission, Hearings before the Committee on Foreign 
Affairs, House of Representatives, on Draft Legislation to amend the International 
Claims Settlement Act of 1949, as amended, and for other purposes, pp. 109-110. 

6 Cf. Rode, ‘‘The International Claims Settlement Commission of the United States,’’ 
47 A.J.I.L. 615 ff. (1953), and also above, p. 139; Drucker, ‘‘Compensation for Na 
tionalized Property: British Practice,’’ 49 A.J.I.L. 477 ff. (1955). 
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by the law. ‘Their claims were all rejected in the early stage of the program 
because the Commission found that they did not meet the legal require- 
ments. However, this was not the end of the claims. On the other hand, 
when the claims of those who were qualified claimants began to be proc- 
essed, it was discovered that the Lombardo Fund of five million dollars not 
only would be sufficient to cover fully the payment of all the anticipated 
awards but that a substantial remainder would be available. Since the 
Lombardo Agreement did not specify what should be done with a possible 
surplus, the question as to its use in the most appropriate manner remained 
open. It was this fact that induced the Congress to amend Section 304, 
Title III, of Public Law 285, 84th Congress, as cited above, by announcing 
the somewhat new principle, namely, that in cases where surplus funds 
remain, they could be made available to those United States citizens who 
acquired American citizenship subsequent to the date when their claim 
arose. 

It would be wrong to assume, however, that this new principle was 
adopted by the Congress in such a definite form that its future consistent 
application may always be expected. First, the representatives of the De- 
partment of State did not take any position when this amendment was dis- 
eussed before the House Foreign Affairs Committee. The letter written 
by the Assistant Secretary of State, Mr. W. M. Macomber, which was read 
by the Assistant Legal Adviser, Mr. 8S. D. Metzger, at the hearing of July 
9, 1958, concerning the Bill in question, fails to disclose any reference, 
either favorable or unfavorable, to this amendment.’ It could therefore 


be presumed that the Department of State, in principle, did not change 
its views concerning the rule of the nationality of claimants. The attitude 
of the representative of the Foreign Claims Settlement Commission, Chair- 
man Gillilland, towards this amendment was rather neutral and noncom- 
mittal. He stressed only that he had some doubts as to whether the 
Lombardo Agreement could be interpreted in such a broad manner as 
implied by the amendment, and that 


the Senate Committee itself called attention to the fact that the new 
Amendment does not conform to the usual nationality rule.*® 


Second, and this is perhaps more important, the Congress itself was 
reluctant to proclaim this new interpretation of international law as being 
applicable in all other existing or possible future programs involving the 
payment of international claims. The discussion in the Senate clearly 
indicates this trend.* Senator Javits, advocating the universal adoption 
of this new principle, has urged it because, as he said, ‘‘it might have a 
very material effect upon the scrutiny of claims which are given priority,’’ 
and because ‘‘the administering authorities would know that if a surplus 
were created, it would go to other deserving American citizens who are 


7 Czechoslovakian Claims Fund, Hearing before the Subcommittee on Foreign Eco- 
nomic Policy of the Committee on Foreign Affairs, House of Representatives, on H.R. 
11840, 8. 3557 and S. 979, pp. 30-31. 

8 Ibid. 10. 

*Cong. Record, cited note 4 above, pp. 12027-12030. 
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standing in line with deserving claims right now.’’'® Senator Long, re- 
porting the Bill with the amendment, expressed himself against a universal 
acceptance of this new principle. He refused to apply it to other existing 
foreign claims programs and was willing to accept it only in those future 
situations where a surplus originating in the fund created by a foreign 
government would actually be available. He called the Italian claims 
settlement ‘‘unique in many respects,’’ but, speaking of future settlements 
of claims, he warned that at this moment ‘‘the administration, and perhaps 
the committee as a whole, would be reluctant to extend any assurance that 
there would be a settlement of claims of those who were not citizens at the 
time their property was seized.’’™ 

In summing up the debate in the Senate it is safe to conclude that the 
principle of continuity of nationality of claimants, as such, was not 
abrogated but only made more flexible in certain specific situations. These 
situations, in turn, require the existence of a surplus in the fund supplied 
by a foreign government for the payment of particular types of claims. 
Whether such surplus is available can be determined only when the pro- 
gram of the settlement of claims is actually put into operation. However, 
at no time can it be expected that the claims of those who originally were 
not qualified claimants will be paid at the expense of those who were 
genuinely qualified or at the expense of American taxpayers. Efforts 
should be made by the Administration to see that in any future settlements 
of international claims sufficient funds are obtained from foreign govern- 
ments to make this principle applicable.** 

In the present case of the Italian claims, in which for the first time this 
new interpretation of international law is applied, not all of the ideas pro- 
claimed by the Senate were actually kept. Senator Long, explaining the 
amendment to Section 304, Title III, said that the payment of the newly 
qualified claimants in the Italian program is proposed to be done in such a 
way ‘‘as not to require those who previously had valid claims to reduc« 
the amount of their recovery.’’** (Emphasis added.) The Report ac- 
companying the Bill states also that the purpose of the Amendment is 


to permit natural persons, who were not American citizens at the 
time of their loss, to be compensated on claims against Italy . . . if, 
after all payments of all awards on claims by those who were American 
citizens when their claims arose, there is enough money left over in 
the Italian Claims Fund to satisfy any such additional awards.” 
(Emphasis added. ) 
However, the amendment, as enacted, reads: ‘‘. . . Upon payment of the 
principal amounts (without interest) of all awards from the Italian Claims 
Fund. ...’’ In practice this means that all those who were originally 
qualified claimants and who received their awards, including interest, were 
by this amendment deprived of a portion of their awards and that conse- 
quently the amount of their recovery has been reduced. 


10 Ibid. 12028. 11 Ibid. 
12 Ibid. 12028-12029. 138 Ibid. 12029. 
14 Report No. 2227, cited note 1 above, p. 10. 
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In many other situations the cancellation of the payment of interest 
in the settlement of international claims would have had little or no prac- 
tical meaning. All the funds created after the war for the purpose of 
payment of these claims were, as a rule, insufficient to pay even the total 
amount of principal, and thus the interest, if recognized, was ipso facto 
omitted from recovery. But the Italian claims settlement is entirely dif- 
ferent. Here the Fund has been sufficient to pay in full the total award 
consisting of principal and interest thereon. Moreover, the Commission 
decided in its Final Decision of July 11, 1957, IT-10,173, Dec. No IT-198, 
in the claim of Peter Lucas, that 


under international law, customs and precedents, and in the absence of 
express statutory language to the contrary, the Commission further 
concludes that the claimant is entitled to interest with respect to his 
losses.?® 
The Commission made the decision to pay interest in this test case only 
after an oral hearing at which the arguments were presented in favor of 
such a decision. Counsel for the claimant stressed in particular that the 
Lombardo Agreement left to the United States the distribution of the 
awards among the qualified claimants ‘‘as the Government of the United 
States may deem appropriate,’’ and that consequently the payment of 
interest was left to be made at the discretion of the United States in con- 
formity with the recognized principles of international law and the prac- 
tice followed in the past. The Commission, in accepting this view, ruled 
that interest was to be recognized in the amount of 6 per centum per 
annum from the date when the damage was inflicted or the loss occurred 
until the date of the payment by the Government of Italy of $5,000,000.00, 
which was on April 23, 1948. Since a great number of the Italian claims 
relate to the damages caused by the Italian armed forces in the early 
stage of the war, in 1940 and 1941, in most instances the aggregate sum of 
interest amounts to 40 or more percent of the principal and thus constitutes 
a large portion of the award. Moreover, it can be assumed that the Com- 
mission, in scrutinizing the claims, was inclined to satisfy the claimants, es- 
pecially those with small claims, by giving them an award in which the prin- 
cipal was rather small but which, increased by interest, formed the actual 
sum of damages appraised by the Commission as being a fair value of the 
total loss. All awards thus issued were certified to the Department of the 
Treasury for payment. The latter notified the claimants and indicated 
that the award is to be considered as one award consisting of principal and 
interest and not as two awards, the one consisting of principal and the 
other of interest. Since there was never any doubt that these consolidated 
awards would be paid in full, the claimants had a legal right to expect 


15 The Commission based its decision on the following authorities: 3 Whiteman, Dam 
ages in International Law 1924 (1943); Borchard, The Diplomatic Protection of Citizens 
Abroad 428 (1928); 5 Hackworth, Digest of International Law 735 (1943): 6 Moore, 
Digest of International Law 1028; Wormser, Collection of International War Damage 
Claims 216 (1944) ; and Mixed Claims Commission, United States and Germany, Admin 
strative Decision No. III, pp. 66-67. 
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and to receive the payments of their awards in their total amounts. These 
awards became thus assets owned by the claimants, and any taking of this 
property, either in whole or in part, would certainly require some hearing 
or other action comprised in due process of law. Instead, we see that the 
amendment to Section 304, Title ILI, does not provide for any such hearing, 
but simply orders a substantial reduction of the awards belonging to the 
originally qualified claimants, which from every legal aspect must be con- 
sidered as the property of these individuals. 

Another idea, which was expressed in the Senate when the amendment 
in question was under discussion, was that while the originally qualified 
claimants in any program must be satisfied first, all other claimants made 
eligible by such an amendment have the right ‘‘to stand in line’’ and to 
wait for their share in the distribution of the remainder. In the present 
ease this principle was not upheld. The Commission, undoubtedly inter- 
preting correctly the language of the amendment, is willing to consider 
only the claims of those claimants who were made eligible by the amend- 
ment and who actually submitted their claims within the period prescribed 
by law, i.c., up to September 30, 1956. In other words, all those who be- 
came United States citizens within the time limit provided by the amend 
ment, that is, prior to August 9, 1955, and thus were made qualified 
claimants but failed to submit their claims to the Commission prior t 
September 30, 1956 (assuming correctly that they were not eligible) are 
now barred from the distribution of the surplus, since the amendment does 
not permit the subsequent filing of their claims at this late date. It is 
unfortunate that this unnecessary discrimination within the same group o! 
potential claimants has not been avoided. 

In spite of the above-discussed deficiencies of the amendment to Section 
304, Title III, of Public Law 285, 84th Congress, the principle contained 
in it is sound and should be weleomed. International law is not static but 
develops along with the changing conditions of international life. It is not 
international law which creates international relations but rather inter 
national relations which generate and change the principles of international 
law. The rules of international law are based, above all, on the ideas o! 
equity which, according to a decision of the International Court of Arbi- 
tration, should be understood ‘‘in the traditional sense in which these words 
are used in Anglo-Saxon jurisprudence.’’** What could be a better ap- 
plication of the ideas of equity than that of the extension of legal protection 
to those United States citizens who, under the rigid interpretation of th 
existing rules of international law, would remain without such protection 

Although the rule of the continuity of nationality of claimant continues 
to be one of the basic principles of international law as recognized by the 
United States, this rule is no longer absolute. The Congress has broken 
not the rule, but the rigidity with which it has heretofore been applied 
Let us hope that in the future the principle expressed by this amendment 
will repeatedly be legalized by the Congress in order to give at least 
partial satisfaction to those citizens of the United States who, unfortu 


16 Cf. 1 Hackworth, op. cit. 10. 
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nately, were not American nationals at the time when their claims arose. 
It should also be expected that in any future legislation of this kind the 
injustices committed by the present amendment will not be repeated. 
Branko M. PESELJ 
Of the District of Columbia Bar 


53RD ANNUAL MEETING OF THE SOCIETY 


The American Society of International Law will hold its 53rd Annual 
Meeting from April 30 to May 2, 1959, at the Mayflower Hotel in Wash- 
ington, D. C. The Committee on Annual Meeting, of which Dr. Charles 
E. Martin of the University of Washington is Chairman, is planning an 
interesting program having for its general subject ‘‘Diverse Systems of 
World Public Order Today.’’ As it was arranged last year, the 1959 
meeting will consist of panel discussions of different aspects of the subject. 

The meeting will open on Thursday afternoon, April 30, at 2:30 p.m. 
with a discussion of ‘‘Representative Systems of World Public Order 
Today.’’ Panel I will consider ‘‘ Universality in Perspective’’ and ‘‘The 
Russian System.’’ Panel II will discuss ‘‘The Islamic System’’ and ‘‘The 
Latin American System.’’ 

On Thursday evening at 8:15 p.m. Professor Myres 8. McDougal, the 
President of the Society, will deliver an address on ‘‘Perspectives for an 
International Law of Human Dignity.’’ The guest speaker for that evening 
will be Lord MeNair, who has been awarded the Society’s Manley O. Hudson 
Medal, and will receive it at the annual meeting. 

On Friday, May 1, 1959, at 9:30 a.m., two panels will consider ‘‘ Security 
Problems among Diverse Systems of Public Order’’ and ‘‘Diverse Systems 
and Principles of Jurisdiction,’’ respectively. At 2:30 p.m. the subjects of 
“Allocation of Resources in a World of Diverse Systems’’ and ‘‘ Human 
Rights among Clashing World Orders’’ will be discussed in separate panels. 
Following the afternoon session there will be an informal reception for the 
members and their guests. 

On the evening of Friday, May 1, ‘‘Economic Growth and Trade among 
Competitive Systems’’ will be the subject of one panel discussion, which 
will include such topics as ‘‘ Varying Perspectives of Expropriation,’’ ‘‘ Con- 
licting Conceptions of Concession Agreements,’’ and ‘‘ The Accommodation 
f State Trading and Free Markets.’’ A second panel will discuss ‘‘Di- 
verse Systems and the Law of Treaties,’’ and will consider varying policies 
with respect to the making, interpretation, and termination of agreements. 

The business meeting of the Society will be held on Saturday morning, 
May 2, 1959. 

The sessions will close with the annual dinner on Saturday evening at 
:00 o’clock p.m., at which several distinguished speakers will deliver 
addresses. 

The Committee on Annual Meeting is planning a program of outstanding 
speakers, which will be announced later. An advance printed program 
vill be sent to the members of the Society before the meeting. 

Eveanor H. 
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ELEVENTH CONFERENCE OF THE INTER-AMERICAN BAR ASSOCIATION 


The Inter-American Bar Association will hold its Eleventh Conference 
in Miami, Florida, with the Dupont Tarleton Hotel as headquarters, from 
April 10 to 19, 1959. It is expected that around 800 lawyers from nearly 
all the nations of the Hemisphere will attend the Conference. 

Under the general theme of ‘‘Legal Aspects of Economic Development 
in the Americas,’’ committee reports will be presented on questions 01 
public and private international law, municipal law, constitutional law, 
civil and commercial law, criminal and administrative law and procedure, 
fiscal, social and economic law, natural resources, interplanetary space, legal! 
education, legal documentation and lawyers’ activities. 

Public international law reports will cover such subjects as the conti- 
nental shelf, including oil and gas exploration and production, uses of 
international rivers, commercial treaties and inter-American trade and in. 
vestment, interpretation and enforcement of status of forces agreements, 
diplomatic asylum, United Nations Charter revision, establishment of an 
Inter-American Institute of International Relations at Buenos Aires, jurid. 
ical defense of Western democracy, extension of jurisdiction of the Inter- 
national Court of Justice to include disputes involving international trade 

In the field of private international law there will be presented reports on 
revision of the Bustamante Code, recognition and execution of foreign judg- 
ments, judicial assistance, uniform standards governing the conflict of laws 
with respect to international contracts, and the advisability of adopting 
an inter-American convention on the exercise of the liberal professions. 

Arrangements for the conference are in charge of the Honorable Cody 
Fowler, President of the Association, assisted by other international officers 
of the Association, including William Roy Vallance, Secretary General, 
Charles R. Norberg, Assistant Treasurer, Carolyn R. Just, Reporter Gen- 
eral, and a Miami committee under the chairmanship of Jonathan E. Am- 
merman, President of the Inter-American Legal Foundation. The host 
organizations, which are arranging an interesting social program, are the 
Florida Bar, the Dade County Bar and the University of Miami. 

Additional information regarding the conference may be obtained from 
Mr. William Roy Vallance, Room 210, 1129 Vermont Avenue N.W., Wash- 
ington 5, D. C., or Mr. Jonathan E. Ammerman, 232 Pan American Bank 


Building, Miami 32, Florida. 
H. Fincr 


HAGUE ACADEMY OF INTERNATIONAL LAW 


The 30th Session of the Hague Academy of International Law will be 
held from July 13 to 31, and August 3 to 21, 1959. 

The program of lectures, which will be given every morning from Mon- 
day through Friday, with a few scheduled for the afternoon, is as follows 


Historical Development of International Law: ‘‘The Geneva Conven- 
tion on Fisheries,’’ by André Gros, Professor of the Faculties of Law 
and Legal Adviser to the French Ministry of Foreign Affairs; ‘‘ Interne 
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tional Space Law,’’ by Professor Roland Quadri of the University of 
Naples. 

Principles of Public International Law: A general course of 15 lectures 
by Professor Quincy Wright of the University of Virginia; ‘‘Money in 
Public International Law,’’ by Dr. F. A. Mann of London; ‘‘Human 
Rights and International Relations,’’ by Ernest Hamburger, Dean of the 
Faculty of Law and Political Science of the Free School of High Studies 
of New York; ‘‘The Rights and Duties of States,’’ by Dr. Ricardo J. 
Alfaro of the University of Panama; ‘‘General Principles of International 
Responsibility in Terms of Principle and Case Law,’’ by Professor Hilde- 
brando Accioly of the Catholic University of Sao Paulo. 

Private International Law: A general course of 10 lectures by Professor 
H. Batiffol of the Law Faculty of Paris; ‘‘The Condition of Corporate 
Personality in Private International Law,’’ by J. Loussouarn, Dean of the 
Faculty of Law of Rennes; ‘‘The Effects of a Foreign Nationalization,’’ 
by Professor F. Munch of the University of Berlin; ‘‘Private International 
Law and the Scandinavian Conventions,’’ by Professor Allan Philip of the 
University of Copenhagen; ‘‘The Legal Status of International Economic 
Organizations and the Municipal Law of States,’’ by Professor Angelo 
Piero Sereni of the University of Bologna; ‘‘The Structure of the Rule of 
Conflict,’’ by Professor Petros G. Vallindas of the University of Athens. 

International Organization: ‘‘Legal Aspects of the International Bank’s 
Qperations,’’ by Mr. A. Broches, Director, Legal Department, International 
Rank for Reconstruction and Development; ‘‘Evolution and Structure of 
International Society,’’ by Professor A. Truyol y Serra of the University 
of Madrid; ‘‘The Competence of the General Assembly of the United 
Nations,’’? by Mr. F. A. Vallat, C.M.C., Assistant Legal Adviser to the 
British Foreign Office. 


The lectures will be given in English or French with a simultaneous 
translation into the alternate language. 

Admission to the courses is obtained by presenting an admission card, 
which will be issued upon approval of the application for admission by 
the Administrative Council of the Academy. Application forms and 
‘urther information about the session may be obtained from the Secretariat 
of the Academy, The Peace Palace, The Hague. 

There are a number of scholarships available for the Academy courses, 
“ome of which are given by the Academy itself, others by governments 
and private institutions. Among the English-speaking organizations which 
have given scholarships or assistance to attend the courses are the following: 
The Judge Advocate General, Department of the Army, Washington, D. C.; 
the Canadian Institute of International Affairs; the Universities of Dublin 
and Pennsylvania; Corpus Christi College, Oxford, England; Wheeling 
Vollege, West Virginia, U. S. A.; the Woodrow Wilson School of Public 
and International Affairs; and the London School of Economics. 

The Center for Studies and Research in International Law and Interna- 
tional Relations, which was opened in 1957, will hold its third session from 
August 25 to October 3, 1959. For this session, 30 participants will be 
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admitted, 15 to carry out research studies in the French-speaking section, 
the Director of which will be Professor Robert Charlier of the Faculty of 
Law of Paris, and 15 to carry out research in the English-speaking section, 
under the direction of Mr. Eli Lauterpacht, Lecturer, Trinity College, 
Cambridge, England. 

Applications for admission to the Center, together with certified copies of 
all certificates and qualifying documents, shouid reach the Curatorium of 
the Academy, The Peace Palace, The Hague, not later than April 1, 1959. 


Eveanor H. Fincu 


HARVARD SUMMER PROGRAM FOR LAWYERS 


Three courses relating to international and comparative law will be 
included in the Program of Instruction for Lawyers to be given at the 
Law School of Harvard University from July 20 to 31, 1959. The pro- 
gram is open to all members of the Bar who are practicing lawyers. 

The courses holding special interest to international and comparative 
lawyers are a basic course in ‘‘ Taxation of International Trade and Invest- 
ment,’’ to be taught by Professor Stanley S. Surrey; a perspective course 
on ‘‘Comparison of American and Soviet Law,’’ to be given by Professor 
Harold J. Berman; and a seminar for specialists on ‘‘Protection Under 
International Law of Americans and Their Property Abroad,’’ to be con- 
ducted by Assistant Professor R. R. Baxter. The first two of these will 
be conducted as courses; the seminar to be led by Mr. Baxter is designed 
to bring together lawyers who have worked fairly extensively in this par- 
ticular area of the law and to give them an opportunity to exchange ideas 
with respect to the problems presented by the discussion leader. 

Other courses and seminars available within the Program of Instruction 
for Lawyers comprise Estate Planning, Income Taxation and Corporate 
Enterprise, Labor Law, the Drafting and Interpretation of Statutes, Inter- 
relations of State and Federal Law, Jurisprudence—An Introduction to 
Legal Philosophy, Anti-Trust Problems in Mergers and Distribution, Cur- 
rent Problems in Securities Regulation, and Tax Aspects of Real Estate 
Transactions. 

Copies of the catalogue for the Program and further information may be 
obtained from William L. Bruce, Associate Director, Program of Instruc- 
tion for Lawyers, Harvard Law School, Cambridge 38, Massachusetts. 


R. R. B. 


DEPARTMENT OF STATE SENIOR OFFICER COURSE 


On September 22, 1958, Secretary of State Dulles officially inaugurated 
a new advanced course for Senior Officers of the Department of State at 
the Foreign Service Institute, of which Mr. Harold B. Hoskins is Director.’ 
The establishment of the course was another step in carrying out the ree- 
ommendations made in 1954 by the Public Committee on State Department 


1 See Department of State Press Release No. 547, Sept. 22, 1958. 
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Personnel under the chairmanship of Dr. Henry M. Wriston. Its purpose 
is to prepare Department officers for the highest positions of responsibility 
in policy recommendation and execution, co-ordination, planning and ad- 
ministration in the Department, in diplomatic posts abroad, and in inter- 
agency and international organizations. 

The course, which is under the supervision of Mr. Willard F. Barber, 
a career Foreign Service Officer, includes study of the following subjects: 
the bases for American foreign policy ; domestic influences on that policy; 
review of recent United States diplomacy; foreign policy objectives of 
allied and neutral states and the Sino-Soviet bloc; and current foreign 
policy problems. 

The Senior Officer Course is the most advanced program in the field of 
international relations and foreign policy offered by the Department of 
State. Participation in the current course was limited to a small number 
of carefully selected senior officers of the Foreign Service, with a few 
places for officers of equivalent rank from other agencies of the Government, 
both civilian and military, particularly involved in different aspects of 
American foreign policy. The course will continue through June, 1959. 


E. H. F. 
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JUDICIAL DECISIONS * 


By Brunson MacCHESNEY 
Of the Board of Editors 


Utilization of water wholly within territorial area of state but flowing 
towards neighboring state—interpretation of Treaty of Bayonne 
of May 26, 1866, and of Additional Act of the same date—rules for 
interpretation of international treaties—presumption of ‘“‘good 
faith’’—interpretation of diplomatic communication arising out of 
negotiations 


LAKE LANOUX CASE (FRANCE-SPAIN ).* 


Arbitral Tribunal,? Geneva, November 16, 1957. 

The border between France and Spain had been settled by various 
treaties culminating in the Treaty of Bayonne of May 26, 1866, which 
dealt with the border extending from the Valley of Andorra to the Mediter- 
ranean. On the same day, by an Additional Act (Acte Additionnel) it 
was agreed to make special provisions ‘‘for the enjoyment of waters of 
common use, provisions which, due to their general character claim a special 
place ...’’ Insofar as the Additional Act provided for ‘‘The Regime and 
Enjoyment of Waters of Common Usage Between the Two Countries,”’ 
these provisions required consultations and agreement before any inter- 
ference with the rights or interests of any of the High Contracting Parties 
could be contemplated, whilst the rights of both parties within their respec- 
tive territorial limits were respected.® 


* The assistance of Egon Guttmann, Esq., LL.B., LL.M. [London], Ford Graduate 
Fellow, Northwestern University School of Law, with respect to the Lake Lanoux case 
and the British Commonwealth cases is gratefully acknowledged. 

162 Revue Générale de Droit International Public 79-119 (1958). From a mimeo 
graphed copy of an unofficial translation of the decision prepared by Covington & 
Burling, Washington, D. C., and furnished to the editor through their courtesy. 

2 Sture Petrén, President (appointed by King of Sweden, to whom the parties, in the 
absence of agreement between them, delegated the power to appoint a President), Plinio 
Bolla, Paul Reuter, Fernand de Visscher and Antonio de Luna. 

3 The relevant articles of the Additional Act are Articles 8, 9, 11, 12 and 16. 


Article 8: ‘All stagnant and flowing waters, whether they are in the private or 
public domain, are subject to the sovereignty of the State in which they are located, 
and therefore to that State’s legislation, except for the modifications agreed upon be 
tween the two Governments. 

‘¢Flowing waters change jurisdiction at the moment when they pass from one Country 
to the Other, and when the watercourses constitute a boundary, each State exercises its 
jurisdiction up to the middle of the flow.’’ 

Article 9: ‘‘For watercourses which flow from one Country to the Other, or which 
constitute a boundary, each Government recognizes, subject to the exercise of a right 
of verification when appropriate, the legality of irrigations, of works and of enjoyments 
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In this border area lies Lake Lanoux, a lake of about 86 hectares surface 
area and storing approximately 17 million cubic meters of water. This 
lake, which is wholly in France, is fed by streams arising in and crossing 
only French territory. It is drained by the River Font-Vive, which is a 
source of the Carol River. The Carol River flows from France into Spain, 
where it joins the River Segre. On the French side of the border a canal 
takes off from the Carol River, which itself crosses the border at Puigeerda 
and irrigates agricultural projects in that area. 

Since 1917 various schemes had been mooted for the utilization of the 
waters of Lake Lanoux. But, due to objections raised by Spain in the 
course of various diplomatic exchanges, these schemes never came to frui- 
tion. In February, 1949, the ‘‘International Commission for the Pyre- 
nees’’* met and agreed to set up a ‘‘Mixed Commission of Engineers’’ to 
study any proposals which might be made for the utilization of these 
waters. It was further agreed at this meeting not to alter the status quo 
until the two governments had decided to do so by common accord. 

In 1950 Electricité de France requested a concession from the French 
Ministry of Industry to erect a barrier of 45 meters in height so as to 
raise the capacity of Lake Lanoux to 70 million cubic meters of water, to 
divert the waters of the lake to the River Ariége in order to take advantage 
for domestic uses currently existing in the other State, by virtue of concession, title or 
by prescription, with the reservation that only that volume of water necessary to satisfy 
the real needs will be used, that abuses must be eliminated, and that this recognition 
will in no way injure the respective rights of the Governments to authorize works of 
public utility, on condition that legitimate compensation is made.’’ 

Article 11: ‘‘When in one of the two States it is proposed to construct works or to 
grant new concessions which might change the regime or the volume of a watercourse 
whose lower or opposite part is being used by riparians of the other Country, prior 
notice will be given to the highest administrative authority of the Department or of 
the Province to which these riparians are subject, by the corresponding authority in 
the jurisdiction where such projects are proposed, so that, if they could threaten the 
rights of the riparians of the adjoining sovereignty, a timely complaint may be lodged 
with the competent authorities, and thereby all the interests that may be involved on 
both sides will be safeguarded. If the work and concessions are to be erected in a 
Commune contiguous to the border, the engineers of the other Country will have the 
option, upon proper notice given to them reasonably in advance, of inspecting the site 
together with those in charge of it.’’ 

Article 12: ‘‘The downstream lands are subject to receiving from the higher lands 
of the neighboring Country the waters which flow naturally from it together with what 
they carry, without the hand of man having contributed thereto. There may be con- 
structed neither a dam, nor any obstacle capable of harming the upper riparians, to 
whom it is likewise forbidden to do anything which might increase the burdens attached 
to the servitude of the lower lands.’’ 

Article 16: ‘‘The highest administrative authorities of the bordering Departments 
and Provinces will act in concert in the exercise of their right to set up regulations for 
the general interest and to interpret or modify their regulations whenever the respective 
interests are at stake, and in case they cannot reach agreement, the dispute shall be 
submitted to the two Governments.’’ 


‘Created after an exchange of notes between the French and Spanish governments 
in 1875. 
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of a drop of 780 meters for the generating of electricity, and to return 
the waters back to the River Carol by means of a tunnel connecting the 
rivers Ariége and Carol. The French Government, being of the opinion 
that only the amount of water actually needed by the Spanish riparian 
users need be restored, in 1953 instructed the Prefect of the Eastern 
Pyrenees to inform the Governor of the Province of Gerone of this scheme 
and to request him to investigate any question of indemnity which might 
arise. In these communications the ‘‘Mixed Commission of Engineers’’ 
was by-passed. The Spanish Government requested recourse to this ‘‘ Mixed 
Commission’’ and also an undertaking that no work would be begun 
before this Mixed Commission had reported. The French Government 
agreed to these requests. 

Subsequently the French Government reviewed its opinion and agreed 
to the earlier proposals of the Electricité de France that the total volume 
of water abstracted be returned to the River Carol. The French Govern- 
ment informed the Spanish Government of this change in policy and 
pointed out that, since the new scheme did not entail any change of the 
regime of the water on the Spanish side of the border, the matter was 
wholly within the competence of France. The French Government agreed, 
however, to a meeting of the ‘‘Mixed Commission of Engineers,’’ since the 
Spanish Government still considered its interests prejudiced by the pro- 
posed scheme. A meeting of this Commission was held on August 5, 1955, 
but led to no result. During subsequent meetings of the International 
Commission on the Pyrenees, and of a further Mixed Commission set up in 
1955, the French Government offered to vary its scheme still further, so as 
to safeguard the interests of Spain, by including therein provisions for a 
‘*Mixed Commission of Supervision,’’ and for a Spanish engineer who 
was to be granted the privileges of a Consul, to check the volume of water 
abstracted and to see that this amount was duly returned to the River 
Carol. The French Government also offered to guarantee that, whatever 
the inflow into Lake Lanoux, no less than 20 million cubic meters of water 
per year would be returned to the River Carol, and that the diversion of 
water to this river would take account of the needs of Spanish riparian 
users, in that the flow would be regulated in such a manner as to coincide 
with their needs, irrespective of the daily inflow into Lake Lanoux. 

The Spanish Government submitted counter-proposals which would not 
have involved a diversion of the flow of water from Lake Lanoux, but which 
would have resulted in a reduction of the expected output of electricity 
by 10%. These proposals were rejected by the French Government. No 
agreement having been reached, the French Government informed the 
Spanish Government that it intended to act in accordance with an earlier 
communication of November 14, 1955, wherein the French Government 
had reserved its right to ‘‘resume their freedom of action within the limits 
of their rights’’ unless an agreement was forthcoming within three months 
of that date. Throughout, the main Spanish argument had been that 


the execution of this project would be injurious to the interests and 
rights of Spain since, on the one hand, it alters the natural conditions 
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of the hydrographic basin of Lake Lanoux by diverting its waters to 
the Ariége and by thus making restitution of the waters to the Carol 
physically dependent upon human will, which would result in the de 
facto preponderance of one party only, rather than in the preservation 
of the equality of the two parties as provided for by the Treaty of 
Bayonne of 26 May 1866 and by the Additional Act of the same date; 
and that, on the other hand, such project has, by its nature, the scope 
of an affair affected with a general interest |asunto de convenencta 
general| and as such dependent on Article 16 of the Additional Act 
and consequently requires the prior agreement of the two Governments 
for its execution, lacking which the State which proposes it does not 
have the freedom to undertake the works. 


On the basis of an Arbitration Treaty of July 10, 1929, between France 
and Spain, by which the two countries agreed to settle by means of arbitra- 
tion all disputes as to which the parties would reciprocally dispute a right, 
and which they could not resolve through diplomatic exchanges, a Com- 
promis was signed in Madrid on November 19, 1956, by virtue of which 
the Arbitral Tribunal met in Geneva to resolve this conflict. 

Finding as a fact that the totality of the work and most of its effects 
would be in France and would concern waters which the Additional Act 
submits to French territorial jurisdiction, the Tribunal considered Article 
8 of the Additional Act and held: 


This text itself imposes a reservation on the principle of territorial 
sovereignty (‘‘exeept for the modifications agreed upon between the 
two Governments’’) ; some provisions of the Treaty and of the Addi- 
tional Act of 1866 contain the most important of these modifications ; 
there can be others. It has been contended before the Tribunal that 
these modifications should be strictly construed because they are in 
derogation of sovereignty. The Tribunal could not recognize such an 
absolute rule of construction. Territorial sovereignty plays the part 
of a presumption. It must bend before all international obligations, 
whatever their origin, but only before such obligations. 

The question is therefore to determine the obligations of the French 
Government in this case. The Spanish Government has endeavored 
to define them; the problem should be examined beginning from the 
Spanish contention. 

The argument of the Spanish Government is of a general character 
and calls for some preliminary remarks. The Spanish Government 
bases its contention first of all on the text of the Treaty and of the 
Additional Act of 1866. Its contention thus falls exactly within the 
jurisdiction of the Tribunal as it has been defined by the Compromis 
(Article 1). But in addition, the Spanish Government bases its con- 
tention on both the general and traditional features of the regime 
of the Pyrenean boundaries and on certain rules of customary inter- 
national law (droit international commun) in order to proceed to the 
interpretation of the Treaty and the Additional Act of 1866. 

In another connection, the French Mémoire (page 58) examines 
the question put to the Tribunal in the light of general international 
law (droit de gens). The French Coentre-Mémoire (page 48) does the 
same thing; but with the following reservation: ‘‘ Although the ques- 
tion submitted to the Tribunal is clearly confined by the Compromis to 
the interpretation in the case in question of the Treaty of Bayonne 
of 26 May 1866 and of the Additional Act of the same date.’’ In the 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW (Vol. 53 


oral pleadings the representative of the French Government said: 
‘‘The Compromis does not request the Tribunal to find out whether 
there are general principles of international law applicable in this 
context’’ (third session, page 7), and: ‘‘A treaty is interpreted in 
the context of positive international law of the times when it may be 
applied’’ (seventh session, page 6). 

In an analogous case, the Permanent Court of International Justice 
(withdrawal of waters from the Meuse, Permanent Court of Interna- 
tional Justice, series A/B 70, page 16) declared: 


‘*In the course of the debates, both written and oral, allusion has 
been made incidentally to the application of general rules of inter- 
national river law. The Court notes that the litigated questions such 
as those presented by the Parties in the present case do not allow the 
Court to go beyond the framework of the Treaty of 1863.’’ 


Since the question presented by the Compromis relates solely to 
the Treaty and to the Additional Act of 1866, the Tribunal will apply 
the following rules for each particular point: 

The clear provisions of treaty law do not require any interpreta- 
tion; the text provides an objective rule which covers entirely the 
subject matter to which it applies; when the provisions call for inter- 
pretation this should be done according to international law; interna- 
tional law does not sanction any absolute and rigid method of in- 
terpretation; we may therefore bear in mind the spirit that guided 
the framing of the Pyrenean Treaties as well as the rules of customary 
international law. 

The Tribunal may deviate from the rules of the Treaty and of the 
Additional Act of 1866 only if they referred expressly to other rules 
or had been modified with the clear intention of the Parties. 


The Tribunal then characterized the essential issues in dispute as involv- 
ing two questions: (a) Does the French project constitute a violation of 
the Treaty of Bayonne and of the Additional Act? And if not, the further 
question arises: (b) Can such works be undertaken without the prior 
agreement between the two High Contracting Parties, especially having 
regard to the Treaty and the Additional Act, Article 11? 

(a) Referring to the Additional Act, and in particular to Articles 9 
and 10, which require that legality of user is conditional upon such use 
being necessary for the satisfaction of actual needs, so that any surplus 
remaining at low-water level can be divided between the parties at the 
point where the water crosses the border, the Tribunal held: 


In effect, thanks to the restitution effected by the devices described 
above, none of the guaranteed users will be injured in his enjoyment 
of the waters (this is not the subject of any complaint founded on 
Article 9) ; at the lowest water level, the volume of the surplus waters 
of the Carol, at the boundary, would at no time suffer a diminution; 
it may even be that by virtue of the minimum guarantee made by 
France it would benefit by an increase in volume assured by the 
waters of the Ariége which flow naturally to the Atlantic. 

One might have attacked this conclusion in several different ways. 

It could have been argued that the works would bring about a 
definitive pollution of the waters of the Carol or that the returned 
waters would have a chemical composition or a temperature or some 
other characteristic which could injure Spanish interests. Spain 
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could then have claimed that her rights had been impaired in violation 
of the Additional Act. Neither the dossier nor the debates of this 
case carry any trace of such an allegation. 

It could also have been claimed that, by their technical character, 
the works envisaged by the French project could not in effect ensure 
the restitution of a volume of water corresponding to the natural con- 
tribution of the Lanoux to the Carol, either because of defects in 
measuring instruments, or in mechanical devices to be used in making 
restitution. The question was lightly touched upon in the Spanish 
Contre-Mémoire (page 86), which underlined ‘‘the extraordinary com- 
plexity’’ of procedures for control, their ‘‘very onerous’’ character, 
and the ‘‘risk of damage or of negligence, in the handling of the water- 
gates and of the obstruction system in the tunnel.’’ But it has never 
been alleged that the works envisaged present any other character or 
would entail any other risks than other works of the same kind which 
today are spread all over the world. It has not been clearly affirmed 
that the proposed works would entail an abnormal risk in neighborly 
relations or in the utilization of the waters. As we have seen above, 
the technical guarantees for the restitution of the waters are as satis- 
factory as possible. If, despite the precautions that have been taken, 
the restitution of the waters were to suffer from an accident, the char- 
acter of this accident would be only occasional and, according to the 
two Parties, would not constitute a violation of Article 9. 


Finding, however, that the Spanish Government based its claim on the 
ground that the French project ‘‘alters the natural conditions of the hydro- 
graphic basin of Lake Lanoux’’ and makes the ‘‘restitution of the waters 
of the Carol physically dependent upon human will,’’ neither of which 


can be done without the prior agreement of the other party, the Tribunal 
felt that there were two points involved in this argument: a prohibition, 
in the absence of agreement, of compensation between two basins, despite 
the equivalence between diversion and restitution, and a prohibition, in the 
absence of agreement, of any act which would create a de facto inequality 
with a physical possibility of a violation of rights. The Tribunal stated: 


These two points must now be examined successively. 

The prohibition of compensation between the two basins, in spite 
of the equality between the diversion and the restitution, unless the 
change is consented to by the other Party, would lead to the absolute 
blocking of a withdrawal from a watercourse belonging to River Basin 
A for the benefit of River Basin B, even if this withdrawal is com- 
pensated for by a strictly equivalent restitution effected from a water- 
course of River Basin B for the benefit of River Basin A. The Tri- 
bunal does not overlook the reality of each river basin which, from the 
point of view of physical geography, constitutes, as the Spanish 
Mémoire (page 53) maintains, ‘‘a whole.’’ But this observation does 
not authorize the absolute consequences that the Spanish thesis would 
like to draw from it. The unity of a basin is sanctioned at the jurid- 
ical level only to the extent that it corresponds to human realities. 
The water which by nature constitutes a fungible item may be the 
object of a restitution which does not change its qualities in regard to 
human needs. A diversion with restitution, such as that envisaged by 
the French project, does not change a state of affairs organized in 
function of the requirements of social life. 

The state of modern technology leads to more and more frequent 
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justifications of the fact that waters used for the production of electric 
energy should not be returned to their natural course. Water is cap- 
tured higher and higher up and it is carried ever further, and in so 
doing it is sometimes deviated to another river basin in the same State 
or in another country, in the heart of the same federation, or even 
to a third State. Within federations, the judicial decisions have rec- 
ognized the validity of this last practice (Wyoming v. Colorado, 
United States Reports; volume 259, Cases adjudged in the Supreme 
Court, p. 419, and the instances cited by Dr. J. E. Berber, Die Rechts- 
quellen des internationalen Wassernutzungsrechts, p. 180, and by M. 
Sauser-Hall, L’Utilisation industrielle des fleuves internationaux, 
Hague Academy, Vol. 83, page 544, 1953; for Switzerland, Recueil 
des Arréts du Tribunal Fédéral 78, Vol. 1, page 14, et seq.). 

The Tribunal therefore believes that the diversion with restitution 
as envisaged in the French project and proposals is not contrary to 
the Treaty and to the Additional Act of 1866. 

In another connection, the Spanish Government has contested the 
legitimacy of the works carried out on the territory of one of the 
signatory States of the Treaty and of the Additional Act, if the works 
are of such a nature as to permit that State, albeit in violation of its 
international pledges, to bring pressure to bear on the other signatory. 
This rule would derive from the fact that the Treaties concerned 
sanction the principle of equality between States. Concretely, Spain 
considers that France does not have the right to secure for herself, by 
works of public utility, the physical possibility of cutting off the flow 
of the waters of the Lanoux or the restitution of an equivalent quantity 
of water. The Tribunal’s task is not to pronounce judgment on the 
motives or the experiences which may have led the Spanish Govern- 
ment to voice certain misgivings. But it is not alleged that the works 
in question have as their object, apart from satisfying French interests, 
the creation of a means to injure Spanish interests, at least should a 
proper occasion arise; that would be all the more improbable since 
France could only partially dry up the resources that constitute the 
flow of the Carol, since she would affect also all the French lands that 
are irrigated by the Carol, and since she would expose herself along 
the entire boundary to formidable reprisals. 

On the other hand, the proposals of the French Government which 
form an integral part of its project carry ‘‘the assurance that in no 
ease will it impair the regime thus established’’ (Annex 12 of the 
French Mémoire). The Tribunal must therefore reply to the question 
posed by the Compromis on the basis of this assurance. It cannot be 
alleged that, despite this pledge, Spain would not have a sufficient 
guarantee, for there is a general and well-established principle of law 
according to which bad faith is not presumed. Furthermore, it has 
not been contended that at any time one of the two States has know- 
ingly violated, at the other’s expense, a rule relative to the regime of 
the waters. At any rate, while inspired by a just spirit of reciprocity, 
the Treaties of Bayonne have only established a legal equality and 
not an equality in fact. If it were otherwise, they would have had 
to forbid on both sides of the boundary all installations and works of 
a military nature which might have given one of the States a de facto 
preponderance which it might use to violate its international pledges. 
But we must go still further; the growing ascendancy of man over 
the forces and the secrets of nature has put into his hands instruments 
which he can use to violate his pledges just as much as for the common 
good of all; the risk of an evil use has so far not led to subjecting 
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the possession of these means of action to the authorization of the 
States which may possibly be threatened. Even if we place ourselves 
solely on the ground of neighborly relations, the political risk alleged 
by the Spanish Government would not present a more abnormal char- 
acter than the technical risk which was discussed supra. In any case, 
we do not find either in the Treaty and the Additional Act of 26 May 
1866, or in customary international law, any rule that prohibits one 
State, acting to safeguard its legitimate interests, to put itself in a 
situation that would permit it in effect, in violation of its international 
pledges, to injure a neighboring State even seriously. 


(b) Having reached the conclusion that the French project does not 
constitute a violation of the Treaty of Bayonne and of the Additional Act, 
the Tribunal had to consider the second issue. The Spanish Government 
had argued that a state wishing to undertake the type of project envisaged 
by the French Government would be subject to two obligations. First 
of all, it would have to reach an agreement with the other state, and sec- 
ondly, the project would have to comply with the rules laid down in Article 
11 of the Additional Act, or such project could not be carried out. The 
Spanish Government based this argument on the regime of faceries which 
exist in the Pyrenean boundary areas, and on the rules of customary inter- 
national law. The Spanish argument was that, if applied to the interpreta- 
tion of the Treaty of Bayonne and of the Additional Act, these aids will 
show the existence of these restrictions on the French Government. In 
addition these facts will demonstrate the existence of a general unwritten 
rule of international law to this effect. The Tribunal continued : 


Before proceeding to an examination of the Spanish argument, the 
Tribunal believes it will be useful to make some very general observa- 
tions on the very nature of the obligations invoked against the French 
Government. To admit that jurisdiction in a certain field can no 
longer be exercised except on the condition of or by an agreement 
between two States is to place an essential restriction on the sover- 
eignty of a State, and such restriction could only be admitted in the 
presence of clear and convincing evidence. Without doubt, interna- 
tional practice does reveal some special cases in which this hypothesis 
has become reality; thus, sometimes two States exercise conjointly 
jurisdiction over certain territories (indivision, co-imperium, or con- 
dominium ) ; likewise, in certain international arrangements, the repre- 
sentatives of States exercise conjointly a certain jurisdiction in the 
name of the States or in the name of the organizations. But these 
cases are exceptional and international judicial decisions do not will- 
ingly recognize their existence, especially when they impair the terri- 
torial sovereignty of a State, as would be the case in the present 
litigation. 

In effect, in order to appreciate in its essence the necessity for prior 
agreement, one must envisage the hypothesis in which the interested 
States cannot reach agreement. In this case, it must be admitted 
that the State which is normally competent has lost its right to act 
singly as a result of the unconditional and arbitrary opposition of 
another State. This is the same as admitting a ‘‘right of assent,’’ a 
“‘right of veto,’’ that paralyzes the exercise of territorial competence 
of one State at the discretion of another State. 

That is why international practice prefers to resort to less extreme 
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solutions by confining itself to obliging the States to seek, by pre- 
liminary negotiations, terms for an agreement, without subordinating 
the exercise of their competences to the conclusion of this agreement. 
Thus, mention has been made, although often in an improper manner, 
of the ‘‘obligation of negotiating an agreement.’’ In reality, the 
pledges thus taken by States take very diverse forms and have a scope 
which varies according to the manner in which they are defined and 
according to the procedures intended for their execution; but the 
reality of the obligations thus undertaken is incontestable and can 
be sanctioned, for example, in the case of an unjustified breaking off 
of the discussions, abnormal delays, disregard of the agreed procedures, 
systematic refusals to take into consideration adverse proposals or 
interests, more generally in cases of violation of the rules of good 
faith (the Tacna-Arica case, Collection of Arbitral Awards, Vol. 11, 
page 92, et seq.; the case of Railway Traffic between Lithuania and 
Poland, Permanent Court of International Justice, A/B 42, page 108, 
et seq.). 

In the light of these general observations, and with regard to the 
present case, we will now examine successively whether a_ prior 
agreement is necessary and whether the other rules laid down bs 
Article 11 of the Additional Act have been observed. 


* * 


The Spanish Government has endeavored to demonstrate that ‘‘the 
demarcation line at the Pyrenean boundary constitutes a zone or- 
ganized in conformity with a special law, customary in nature, in- 
eorporated in international law by the Boundary Treaties which have 
recognized it, rather than being a limitation on the sovereign rights 
of bordering States’’ (Spanish Mémoire, page 55). The most char- 
acteristic manifestation of this customary law would be the existence 
of ‘‘eo-pasturages’’ or faceries (Hearings, fourth session, page 16) 
which are themselves the remnant of a more extensive communal 
system which, in the Pyrenean valleys, was founded on the rule that 
matters of common interest must be regulated by agreements that 
have been freely debated. 

In effect, the French project does not impair at all the rights of 
pasturage on French territory guaranteed by the treaties for the 
benefit of certain Spanish Communes. It appears in particular, ac- 
cording to the replies of the Parties to a question put by the Tribunal, 
that the pasturage rights that the Spanish Commune of Livia 
possesses on French territory in no way touch the waters of Lake 
Lanoux or of the Carol. The Spanish Government invokes also the 
regime of co-pasturages or rather that of the Pyrenean communal! 
rights which have now disappeared, and of which the co-pasturages 
are the last trace, to retain essentially the spirit of this regime, based 
on understanding, on respect for common interests, and on a search for 
compromise by agreements which are freely negotiated and con- 
eluded. In this sense, it is in effect correct that the characteristics 
peculiar to the Pyrenean border induce the bordering States to be 
guided, more than for any other boundary, by a spirit of co-operation 
and of understanding indispensable to the solution of the difficulties 
which may be born of boundary relations, particularly in mountainous 
countries. 

But one could not go any further; it is impossible to extend the 
regime of co-pasturages beyond the limits assigned to them by the 
treaties, or to deduce therefrom a notion of generalized ‘‘communal 
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rights’’ which would have a legal content of some sort. As for re- 
course to the notion of the ‘‘boundary zone,’’ it cannot, by the use 
of a doctrinal vocabulary, add an obligation to those sanctioned by 
positive law. 


Considering the argument of Spain that there is a rule of international 
custom, or a principle of international law, that states must negotiate before 
undertaking projects on waters wholly within their own territorial limits 
when such waters also flow into the territory of a neighboring state, the 
Tribunal felt that such negotiations may be desirable, but no more. 


. the rule according to which States may utilize the hydraulic 

force of international watercourses only on condition of a prior agree- 
ment between the interested States cannot be established either as a 
custom, or even less as a general principle of law. The history of 
the formulation of the multilateral Convention of Geneva of 9 Decem- 
ber 1923, relative to the utilization of hydraulic forces of interest to 
several States, is very characteristic in this connection. The initial 
project was based on the obligatory and prior character of the agree- 
ments whose purpose was to harness the hydraulic forces of inter- 
national watercourses. But this formulation was rejected, and the 
Convention, in its final form, provides (Article 1) that ‘‘{The present 
Convention] in no way alters the freedom of each State, within the 
framework of international law, to carry out on its territory all opera- 
tions for the development of hydraulic power which it desires’’; there 
is only provided between the interested signatory States an obligation 
to join in a common study of a development program; the execution 
of this program is obligatory only for those States which have formally 
subscribed to it. 

Customary international law, like the Pyrenean traditions, does not 
supply evidence of a kind to orient the interpretation of the Treaty 
and of the Additional Act of 1866 in the direction of favoring the 
necessity of prior agreement, and even less to permit us to conclude 
that there exists a general principle of law or a custom to this effect. 

As between Spain and France, the existence of a rule requiring prior 
agreement for the development of the water resources of an inter- 
national watercourse can therefore result only from a Treaty. . . . 


On the basis of the Treaty of Bayonne and of the Additional Act, the 
Spanish Government had argued that since the French project concerns 
the common and general interests of the two countries, there was a need 
for prior agreement. In order not to claim a regime of indivision, since 
such claim would be contradicted by the text of the Additional Act, Article 
8, the Spanish Government had tried to draw a distinction between ‘‘com- 
munal rights of property’’ and ‘‘communal rights of usage,’’ claiming the 
latter to be in existence by virtue of a heading in the Additional Act which 
referred to ‘‘The regime and enjoyment of waters of common usage be- 
tween the two countries.’’ The Tribunal held: 


In the matter of flowing waters, it is difficult to make a very great 
distinction between a communal right of property and a communal 
right of usage, both of which are in perpetuity. But above all, the 
expressions used in a title cannot in themselves embrace consequences 
contrary to the principles formally established by the articles grouped 
under that title. Now, the regime of the waters which results from 
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the Additional Act is not in a general manner favorable to indivision 
or communal rights, even of usage; it sets out precise rules for a 
division of waters; few international watercourses are subjected to 
such detailed rules as those of the Pyrenees; the object of these pro- 
visions is to divide and confine the rights so as to avoid the difficulties 
of the regimes of indivision, difficulties which the Pyrenean Treaties 
openly call attention to in their preambles (Treaty of 14 April 1862) 
and even in their text (Article 13 of the Treaty of 2 December 1856). 

A second argument to establish the necessity for a prior agreement 
could be drawn from the text of Article 11 of the Additional Act 
(Spanish Mémoire, page 48). If Article 11 explicitly sets forth only 
an obligation of information, ‘‘the necessity for prior agreement .. . 
results implicitly from this obligation to inform which was considered 
above; this obligation cannot disappear by itself since its object is 
the protection of the interests of the other Party.’’ In the opinion of 
the Tribunal, this reasoning lacks a logical basis. If the contracting 
Parties had wished to establish the necessity for a prior agreement, 
they would not have confined themselves to mentioning in Article 11 
only the obligation to give notice. The necessity for notice from 
State A to State B is implicit if A is unable to undertake the work 
envisaged without the agreement of B; it would then, therefore, not 
have been necessary to mention the obligation of notice to B, if the 
necessity for a prior agreement with B had been established. In any 
ease, the obligation to give notice does not include the obligation, which 
is much more extensive, to obtain the agreement of the State that has 
been notified; the purpose of the notice may be completely different 
from that of agreeing to allow B to exercise the right of veto; it may 
be quite simply (and Article 11 of the Additional Act states this) to 
allow B to safeguard, on the one hand, at the proper time, the rights 
of its riparians to indemnities, and on the other hand, insofar as is 
possible, its general interests. This is so true that, incidentally, and 
without abandoning on that account its main thesis, the Spanish 
Contre-Mémoire (page 52) admits that according to Article 11 ‘‘these 
works or new concessions may not alter the regime or flow of a water 
course except in the measure to which the conciliation of the interests 
compromised would be impossible.’’ 

The reasoning method apparent in the development of the Spanish 
thesis calls for a more general remark. The necessity for a prior 
agreement would derive from all the circumstances in which the two 
Governments are led to reach agreement; this would be the case in 
matters concerning the indemnities provided for by Article 9 of the 
Additional Act, and in the matter of the French proposals which, on 
account of the interplay of the guarantees which they provide, would 
presuppose an agreement with the Spanish Government. This reason- 
ing is in contradiction with the most general principles of interna- 
tional law. It is up to each State to appreciate in a reasonable manner 
and in good faith the situations and the rules which will involve it 
in controversies; its evaluation may be in contradiction with that of 
another State; in this case, a dispute arises which the Parties nor- 
mally seek to resolve by negotiation or in the alternative by submitting 
to the authority of a third party; but one of them is never obliged 
to suspend the exercise of its jurisdiction because of the dispute except 
when it assumes an obligation to do so; by exercising its jurisdiction 
it takes the risk of seeing its international responsibility called into 
question, if it is established that it did not act within the limits of 
its rights. The commencement of arbitral proceedings in the present 
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case illustrates perfectly these rules in function of the obligations sub- 
scribed to by Spain and France in the Arbitration Treaty of 10 July 
1929. 

Pushed to the extreme, the Spanish thesis would imply either the 
general paralysis of the exercise of State jurisdiction in the presence 
of a dispute, or the submission of all disputes, of whatever nature, to 
the authority of a third party; international practice does not support 
either the one or the other of these consequences. 


In final support of their contentions based upon the Treaty of Bayonne 
and the Additional Act, the Spanish Government claimed that Article 16 
required such prior agreement. The Tribunal interpreted this article, 
however, as merely raising an obligation ‘‘to consult and to bring into 
harmony the respective actions of the two States when general interests are 
involved in matters of water utilization.’’ It would also not be possible, 
according to the Tribunal, to invoke in aid of such argument for prior 
agreement the fact that the French Government had previously raised ob- 
jections to a Spanish project which involved the diversion of certain waters 
without subsequent restitution of the waters so diverted. The Tribunal 
stated : 


In a more general way, when a question gives rise to long contro- 
versies and to diplomatic negotiations which have been several times 
begun, suspended, and resumed at different times, it is appropriate, in 
order to interpret the meaning of diplomatic documents, to take into 
account the following principles. 

As has been recognized by international judicial decisions, both by 
the Permanent Court of Arbitration, in the case of the North Atlantic 
Fisheries (1910), and by the International Court of Justice, in the 
Fisheries case (1951) and in the case regarding United States Na- 
tionals in Morocco (1952)—one must not seize upon isolated expres- 
sions or ambiguous attitudes which do not alter the legal positions 
taken by States. All negotiations tend to take on a global character ; 
they concern simultaneously rights—recognized and contested—and 
interests; it is normal that in taking into consideration adverse in- 
terests, a Party does not show intransigence on all of its rights. Only 
thus can it have some of its own interests taken into consideration. 

Further, in order for negotiations to proceed in a favorable climate, 
the Parties must consent to suspend the full exercise of their rights 
during the negotiations. It is normal that they should take pledges 
to this effect. If these pledges were to bind them unconditionally till 
the conclusion of an agreement, they would lose the very right to 
negotiate by signing them; this cannot be presumed. 

It is important to keep these considerations in mind when drawing 
legal conclusions from diplomatic correspondence. 

In this case, it is certain that Spain and France have always main- 
tained their essential theses concerning the necessity for prior agree- 
ment. As the Spanish Mémoire recognizes (page 35), neither of the 
two Governments has ever modified the position that it has taken 
from the beginning. The French Government has notably recalled its 
own position on several occasions, as shown in the dispatch of 1 May 
1922 (Annex 25 of the Spanish Mémoire), and in the conversations set 
forth in a report of the meeting of 5 August 1955 of the Mixed Com- 
mission of Engineers (Annex 39 of the Spanish Mémoire). The 
Tribunal has not found in the diplomatic correspondence any elements 
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which involve recognition by France of the Spanish Government’s 
interpretation according to which the execution of works such as those 
envisaged in the present case would be dependent upon a prior 
agreement between the two Governments. 


In 1949 the French Government had given a pledge in the International 
Commission for the Pyrenees, that the Mixed Commission of Engineers es- 
tablished at this meeting ‘‘would be charged with studying the case and 
making a report to the respective Governments, while it is understood that 
the present state of affairs would not be modified until the Governments 
decided differently by common agreement.’’ The Spanish Government 
now claimed that this pledge precluded the French Government from pro- 
ceeding with its project on Lake Lanoux in the absence of such ‘‘common 
agreement.’’ The French Government, however, contended that in the 
light of later developments, i.6., the fact that the latest French project 
does not involve any interference with the regime of water on the Spanish 
side of the border, this pledge has no meaning and France could proceed 
in accordance with its intentions as manifested in the reservation of 
November 14, 1955, ‘‘to resume their freedom of action within the limits 
of their rights,’’ if the new Special Mixed Commission then set up failed 


to reach an agreement. On this point the Tribunal stated: 


The good faith of both Parties being absolutely unchallenged, it falls 
to the Tribunal to make an objective search for the full significance of 
the pledge; it is not necessary in fact that it should determine its 
scope; it will suffice for it to establish its duration. 

In view of the circumstances surrounding its conclusion, it is normal 
to place this agreement within the framework of diplomatic negotia- 
tions. It was brought about by an act of the International Commis 
sion of the Pyrenees which possesses no power of its own to decide 
questions which are submitted to it, and whose competence is limited 
to making studies and giving information. The agreement contained 
not only the pledge to maintain the present state of affairs, but above 
all and essentially it established a Mixed Commission of Engineers 
whose rather vague mandate was to study the question of Lake Lanoux 
and to submit the result of its labors to the Governments. The pledge 
to maintain the status quo therefore appears to be an accessory conse- 
quence of the task entrusted to this Commission. The maintenance of 
the status quo is therefore, in some manner, a provisional measure 
which could last only on condition that the Mixed Commission of 
Engineers engaged in some real activity. But this Commission, after 
its first meeting held at Gerone on 29 and 30 August 1949, became 
dormant after having done no useful work at all. The pledge of the 
French Government came to a normal end at the moment when, 
faced with this default, it had recourse to a procedure, provided for 
by treaty, to refer a new project to Spain which comprised, unlike all 
the preceding ones, the restitution, at first partial and then total, of 
the diverted waters. Nevertheless, some doubts may persist, as both 
the French Note of 27 June 1953 and that of 18 July 1954 allude to a 
Mixed Commission of Engineers; and this body met at Perpignan on 
5 August 1955 to put on record that it was definitely unable to ac- 
complish anything. After this setback, it may be held as certain 
that the Commission disappears as an instrument for study and nego- 
tiation and that the pledges which were tied to its existence disappear 
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with it. The International Commission of the Pyrenees met in Novem- 
ber 1955 and set up a new procedure for negotiation, a Special Mixed 
Commission of new composition with its competence established by one 
of the two Governments for a period of three months. It sanctioned 
no pledge resembling that of 1949. The agreement of 1949, therefore, 
could not prolong its effect beyond the existence of the Mixed Com- 
mission of Engineers unless it was of indefinite duration. But in 
this last hypothesis it would lose its provisional character; it would 
subordinate the very right to execute the works to the necessity for an 
agreement, whereas such an agreement was simply to mark the moment 
when their execution might be begun. 

Finally the Tribunal considered whether any other obligations can be 
claimed to arise out of Article 11 of thé Additional Act, and interpreted 
that article as giving rise to an obligation to give notice of intended work 
as well as a further obligation to set up a system of claims and safeguards 
for all interests affected by such work. In the interpretation whether 
other interests are so affected, the Tribunal felt that ‘‘the State exposed to 
the repercussions of work undertaken by a neighboring State is the sole 
judge of its own interests,’’ and thus could exact information regarding 
intended projects. The Tribunal found as a fact that France had given 
notice of its projects in relation to Lake Lanoux. 

As regards the interests which must be safeguarded, the Tribunal found 
that such interests include all those ‘‘which might conceivably be affected 
by the work undertaken,’’ whatever their nature and even though they do 
not correspond to a right. The question how they are to be safeguarded 
could not be answered by the Tribunal as involving the formal noting of 
protests or claims where meetings and discussions are contemplated by 
the parties. But the Tribunal was of the opinion 


that the upstream State has, according to the rules of good faith, the 
obligation to take into consideration the different interests at stake, to 
strive to give them all satisfactions compatible with the pursuit of its 
own interests, and to demonstrate that, on this subject, it has a real 
solicitude to reconcile the interests of the other riparian with its own. 


Whether this has been done, the judge will appraise on the basis of the 
information furnished to him. The Tribunal continued: 


In the present case, the Spanish Government reproaches the French 
szovernment for not having based the development project of the 
waters of Lake Lanoux on a foundation of absolute equality; this is a 
double reproach. It attacks simultaneously form and substance. As 
to form, the French Government is claimed to have imposed its project 
unilaterally without associating the Spanish Government in it for a 
common search for an acceptable solution. Substantively, the 
French project is asserted not to maintain a just balance between the 
French interests and the Spanish interests. The French project, in 
the Spanish view, would serve perfectly French interests ... but 
would not take into sufficient consideration Spanish interests in irriga- 
tion. According to the Spanish Government, the French Government 
refused to take into consideration projects which, in the opinion of 
the Spanish Government, would have necessitated a very small sacrifice 
of French interests and yielded great advantages for the rural economy 
of Spain... . 
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On a theoretical basis the Spanish thesis is unacceptable to the 
Tribunal; for Spain tends to put rights and simple interests on the 
same plane. Article 11 of the Additional Act makes this distinction 
and the two Parties have reproduced this distinction in the basic 
statement of their theses at the beginning of the Compromis . . 


* * * 

France may make use of her rights; she cannot ignore Spanish 
interests. 

Spain may demand that her rights be respected and that her in- 
terests be taken into consideration. 

As a matter of form, the upstream State has, procedurally, a right of 
initiative; it is not obliged to associate the downstream State in the 
elaboration of its projects. If, in the course of discussions, the down- 
stream State submits projects to it, the upstream State must examine 
them, but it has the right to give preference to the solution contained 
in its own project, provided it takes into consideration in a reasonable 
manner the interests of the downstream State. 

In the case of Lake Lanoux, France has maintained to the end the 
solution which consists in diverting the waters of the Carol to the 
Ariége with full restitution. By making this choice France is only 
making use of a right; the development works of Lake Lanoux are on 
French territory, the financing of and responsibility for the enterprise 
fall upon France, and France alone is the judge of works of public 
utility which are to be executed on her own territory, under the 
reservation of Articles 9 and 10 of the Additional Act, which the 
French project does not violate. 

On her side, Spain may not invoke a right to obtain a development 
of Lake Lanoux based on the needs of Spanish agriculture. In effect, 
if France were to renounce all of the works envisaged on her terri- 
tory, Spain could not demand that other works in conformity to her 
wishes be carried out. Therefore, she can only assert her interests 
to obtain, within the framework of the project decided upon by France, 
terms which reasonably safeguard those interests. 

It remains to be established whether this requirement has been 
fulfilled. 


Reviewing the various proposals made by France to safeguard Spanish 


interests and their rejection by the Spanish Government, the Tribunal 
concluded : 


When one examines the question of whether France either in the 
course of the dealings or in her proposals has taken Spanish interests 
into sufficient consideration, it must be stressed how closely linked 
together are the obligations to take into consideration adverse interests 
in the course of negotiations, and the obligation to give a reasonable 
place to these interests in the adopted solution. A State which has 
conducted negotiations with understanding and good faith in accord- 
ance with Article 11 of the Additional Act is not dispensed from 
giving a reasonable place to adverse interests in the solution it adopts 
because the conversations had been interrupted, though owing to the 
intransigence of its partner. Conversely, in determining the manner 
in which a project has taken into consideration the interests involved, 
the way in which negotiations have developed, the total number of the 
interests which have been presented, the price which each Party was 
ready to pay to obtain the safeguard of those interests, are all essential 
factors in establishing, with regard to the obligations set out in 
Article 11 of the Additional Act, the merits of this project. 
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The Tribunal thus reached the conclusion that the French project did 
not violate the Treaty of Bayonne and the Additional Act of the same date, 
nor did the French actions in relation thereto contravene any rule of inter- 
national law. 


Passports—right to travel and due process—strict construction of 
statute restricting such right—invalidity of regulations denying 
passports to Communists and aiders of Communist causes—non- 
Communist affidavit requirement invalid 


KENT and BRIEHL v. DuLLES. 357 U.S. 116. 
United States Supreme Court, June 16, 1958. Douglas, /J. 


Separate actions were filed for declaratory judgments that the plaintiffs 
were entitled to passports. Relief was denied in both courts below. See 
52 A.J.1.L. 345 (1958). The Supreme Court, per Douglas, J., held that 
Sections 1185? and 21la* of the statutes under which the Secretary had 
issued regulations did not authorize denial of passports to Communists and 
aiders of Communist causes, nor was the requirement of a non-Communist 
affidavit authorized. No constitutional questions were reached. Clark, J., 
dissented in an opinion in which Justices Burton, Harlan, and Whittaker 
joined. The opinion * of Mr. Justice Douglas for the Court stated in full: 


This case concerns two applications for passports, denied by the Secre- 
tary of State. One was by Rockwell Kent who desired to visit England 
and attend a meeting of an organization known as the ‘‘ World Council of 
Peace’’ in Helsinki, Finland. The Director of the Passport Office informed 
Kent that issuance of a passport was precluded by § 51.135 of the Regula- 
tions promulgated by the Secretary of State on two grounds: (1) that he 
was a Communist and (2) that he had had ‘‘a consistent and prolonged ad- 
herence to the Communist Party line.’’ The letter of denial specified 
in some detail the facts on which those conclusions were based. Kent was 
also advised of his right to an informal hearing under § 51.137 of the 
Regulations. But he was also told that, whether or not a hearing was 
requested, it would be necessary, before a passport would be issued, to 
submit an affidavit as to whether he was then or ever had been a Communist. 
Kent did not ask for a hearing but filed a new passport application listing 
several European countries he desired to visit. When advised that a 
hearing was still available to him, his attorney replied that Kent took the 
position that the requirement of an affidavit concerning Communist Party 
membership ‘‘is unlawful and that for that reason and as a matter of 
conscience,’’ he would not supply one. He did, however, have a hearing 
at which the principal evidence against him was from his book It’s Me O 
Lord, which Kent agreed was accurate. He again refused to submit the 
affidavit, maintaining that any matters unrelated to the question of his 
citizenship were irrelevant to the Department’s consideration of his ap- 
plication. The Department advised him that no further consideration of 
his application would be given until he satisfied the requirements of the 
Regulations. 

18 U.S.C.A. § 1185. 222 U.S.C.A. § 21l1a. 

Footnotes omitted. 
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Thereupon Kent sued in the District Court for declaratory relief. The 
District Court granted summary judgment for respondent. On appeal the 
case of Kent was heard with that of Dr. Walter Briehl, a psychiatrist. 
When Briehl applied for a passport, the Director of the Passport Office 
asked him to supply the affidavit covering membership in the Communist 
Party. Briehl, like Kent, refused. The Director then tentatively disap- 
proved the application on the following grounds: 


‘‘In your case it has been alleged that you were a Communist. 
Specifically it is alleged that you were a member of the Los Angeles 
County Communist Party; that you were a member of the Bookshop 
Association, St. Louis, Missouri; that you held Communist Party 
meetings; that in 1936 and 1941 you contributed articles to the Com- 
munist Publication ‘Social Work Today’; that in 1939, 1940 and 
1941 you were a sponsor to raise funds for veterans of the Abraham 
Lincoln Brigade in calling on the President of the United States by a 
petition to defend the rights of the Communist Party and its members; 
that you contributed to the Civil Rights Congress bail fund to be used 
in raising bail on behalf of convicted Communist leaders in New York 
City; that you were a member of the Hollywood Arts, Sciences and 
Professions Council and a contact of the Los Angeles Committee for 
Protection of Foreign Born and a contact of the Freedom Stage, In 
corporated.”’ 


The Director advised Briehl of his right to a hearing but stated that, 
whether or not a hearing was held, an affidavit concerning membership 
in the Communist Party would be necessary. Briehl asked for a hearing 
and one was held. At that hearing he raised three objections: (1) that 
his ‘‘political affiliations’’ were irrelevant to his right to a passport; (2) 
that ‘‘every American citizen has the right to travel regardless of politics’’ ; 
and (3) that the burden was on the Department to prove illegal activities 
by Briehl. Briehl persisted in his refusal to supply the affidavit. Be- 
cause of that refusal Briehl was advised that the Board of Passport Appeals 
could not under the Regulations entertain an appeal. 

Briehl filed his complaint in the District Court which held that his case 
was indistinguishable from Kent’s and dismissed the complaint. 

The Court of Appeals heard the two cases en banc and affirmed the 
District Court by a divided vote. 101 U.S. App. D.C. 278, 248 F. 2d 600; 
101 U. S. App. D.C. 239, 248 F. 2d 561. The cases are here on writ of 
certiorari. 355 U. S. 881, 78 S.Ct. 140, 2 L.Ed. 2d 111. 

The Court first noted the function that the passport performed in 
American law in the case of Urtetiqui v. D’Arbel, 9 Pet. 692, 699, 9 L.Ed 
276, decided in 1835: 

‘*There is no law of the United States, in any manner regulating the 
issuing of passports, or directing upon what evidence it may be done, 
or declaring their legal effect. It is understood, as matter of practice, 
that some evidence of citizenship is required, by the secretary of state, 
before issuing a passport. This, however, is entirely discretionary 
with him. No inquiry is instituted by him to ascertain the fact 0! 
citizenship, or any proceedings had, that will in any manner bear the 
character of a judicial inquiry. It is a document, which, from its 
nature and object, is addressed to foreign powers; purporting only 
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to be a request, that the bearer of it may pass safely and freely; and 
is to be considered rather in the character of a political document, 
by which the bearer is recognized, in foreign countries, as an American 
citizen; and which, by usage and the law of nations, is received as 
evidence of the fact.’’ 

A passport not only is of great value—indeed necessary—abroad; it is 
also an aid in establishing citizenship for purposes of re-entry into the 
United States. See Browder v. United States, 312 U. 8S. 335, 339, 61 S.Ct. 
599, 602, 85 L.Ed. 862; 3 Moore, International Law Digest (1906), § 512. 
But throughout most of our history—until indeed quite recently—a pass- 
port, though a great convenience in foreign travel, was not a legal re- 
quirement for leaving or entering the United States. See Jaffe, The Right 
to Travel: The Passport Problem, 35 Foreign Affairs 17. Apart from 
minor exceptions to be noted, it was first made a requirement by § 215 of 
the Act of June 27, 1952, 66 Stat. 190, 8 U.S.C § 1185, 8 U.S.C.A. § 1185, 
which states that, after a prescribed proclamation by the President, it is 
‘‘unlawful for any citizen of the United States to depart from or enter, 
or attempt to depart from or enter, the United States unless he bears a 
valid passport.’’ And the Proclamation necessary to make the restrictions 
of this Act applicable and in force has been made. 

Prior to 1952 there were numerous laws enacted by Congress regulating 
passports and many decisions, rulings, and regulations by the Executive 
Department concerning them. Thus in 1803 Congress made it unlawful for 
an official knowingly to issue a passport to an alien certifying that he is a 
eitizen. 2 Stat. 205. In 1815, just prior to the termination of the War 
of 1812, it made it illegal for a citizen to ‘‘cross the frontier’’ into enemy 
territory, to board vessels of the enemy on waters of the United States or to 
visit any of his camps within the limits of the United States, ‘‘without a 
passport first obtained’’ from the Secretary of State or other designated 
official. 3 Stat. 199-200. The Secretary of State took similar steps 
during the Civil War. See Dept. of State, The American Passport (1898), 
50. In 1850 Congress ratified a treaty with Switzerland requiring: pass 
ports from citizens of the two nations. 11 Stat. 587, 589-590. Finally in 
1856 Congress enacted what remains today as our basic passport statute. 
Prior to that time various federal officials, state and local officials, and 
notaries public had undertaken to issue either certificates of citizenship 
or other documents in the nature of letters of introduction to foreign 
officials requesting treatment according to the usages of international law. 
By the Act of August 18, 1856, 11 Stat. 52, 60-61, 22 U.S.C. § 21la, 22 
U.S.C.A. § 21la, Congress put an end to those practices. This provision, 
as codified by the Act of July 3, 1926, 44 Stat., Part 2, 887, reads, 


‘*The Secretary of State may grant and issue passports . . . under 
such rules as the President shall designate and prescribe for and on 
behalf of the United States, and no other person shall grant, issue, or 
verify such passports. ”’ 


Thus for most of our history a passport was not a condition to entry 
exit. 
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It is true that, at intervals, a passport has been required for travel. 
Mention has already been made of the restrictions imposed during the 
War of 1812 and during the Civil War. A like restriction, which was the 
forerunner of that contained in the 1952 Act, was imposed by Congress 
in 1918. 

The Act of May 22, 1918, 40 Stat. 559, made it unlawful, while a Presi- 
dential Proclamation was in force, for a citizen to leave or enter the 
United States ‘‘unless he bears a valid passport.’’ See H.R. Rep. No. 485, 
65th Cong., 2d Sess. That statute was invoked by Presidential Proclama- 
tion on August 8, 1918, 40 Stat. 1829, which continued in effect until March 
3, 1921. 41 Stat. 1359. 

The 1918 Act was effective only in wartime. It was amended in 1941 
so that it could be invoked in the then-existing emergency. 55 Stat. 252. 
See S.Rep. No. 444, 77th Cong., Ist Sess. It was invoked by Presidential 
Proclamation No. 2523, November 14, 1941, 55 Stat. 1696. That emergency 
continued until April 28, 1952. Proc. No. 2974, 66 Stat. C31, 50 U.S.C.A. 
Appendix, note preceding section 1. Congress extended the statutory pro- 
visions until April 1, 1953. 66 Stat. 54, 57, 96, 137, 330, 333. It was 
during this extension period that the Secretary of State issued the Regula 
tions here complained of. 

Under the 1926 Act and its predecessor a large body of precedents grew 
up which repeat over and again that the issuance of passports is ‘‘a discre- 
tionary act’’ on the part of the Secretary of State. The scholars, the 
courts, the Chief Executive, and the Attorneys General, all so said. This 
long-continued executive construction should be enough, it is said, to 
warrant the inference that Congress had adopted it. See Allen v. Grand 
Central Aircraft Co., 347 U. S. 535, 544-545, 74 S.Ct. 745, 750-751, 98 
L.Ed. 933; United States v. Allen-Bradley Co., 352 U. S. 306, 310, 77 S.Ct. 
343, 345, 1 L.Ed. 2d 347. But the key to that problem, as we shall see, is 
in the manner in which the Secretary’s discretion was exercised, not in 
the bare fact that he had discretion. 

The right to travel is a part of the ‘‘liberty’’ of which the citizen cannot 
be deprived without due process of law under the Fifth Amendment. So 
much is conceded by the Solicitor General. In Anglo-Saxon law that right 
was emerging at least as early as the Magna Carta. Chafee, Three Human 
Rights in the Constitution of 1787 (1956), 171-181, 187 et seq., shows how 
deeply engrained in our history this freedom of movement is. Freedom 0! 
movement across frontiers in either direction, and inside frontiers as well, 
was a part of our heritage. Travel abroad, like travel within the country, 
may be necessary for a livelihood. It may be as close to the heart of the 
individual as the choice of what he eats, or wears, or reads. Freedom of 
movement is basic in our scheme of values. See Crandall v. State of 
Nevada, 6 Wall. 35, 44, 18 L.Ed. 744; Williams v. Fears, 179 U. S. 270, 
274, 21 S.Ct. 128, 129, 45 L.Ed. 186; Edwards v. People of State of Cali- 
fornia, 314 U. S. 160, 62 S.Ct. 164, 86 L.Ed. 119. ‘‘Our nation,’’ wrote 
Chafee, ‘‘has thrived on the principle that, outside areas of plainly harmfu! 
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conduct, every American is left to shape his own life as he thinks best, do 
what he pleases, go where he pleases.’’ Id., at 197. 
Freedom of movement also has large social values. As Chafee put it: 


**Foreign correspondents and lecturers on public affairs need first- 
hand information. Scientists and scholars gain greatly from consulta- 
tions with colleagues in other countries. Students equip themselves 
for more fruitful careers in the United States by instruction in foreign 
universities. Then there are reasons close to the core of personal life 
marriage, reuniting families, spending hours with old friends. 
Finally, travel abroad enables American citizens to understand that 
people like themselves live in Europe and helps them to be well- 
informed on public issues. An American who has crossed the ocean is 
not obliged to form his opinions about our foreign policy merely from 
what he is told by officials of our government or by a few correspond- 
ents of American newspapers. Moreover, his views on domestic ques- 
tions are enriched by seeing how foreigners are trying to solve similar 
problems. In many different ways direct contact with other countries 
contributes to sounder decisions at home.’’ Id., at 195-196. And see 
Vestal, Freedom of Movement, 41 Iowa L.Rev. 6, 13-14. 


Freedom to travel is, indeed, an important aspect of the citizen’s 
‘‘liberty.’’ We need not decide the extent to which it can be curtailed. 
We are first concerned with the extent, if any, to which Congress has 
authorized its curtailment. 

The difficulty is that while the power of the Secretary of State over the 
issuance of passports is expressed in broad terms, it was apparently long 
exercised quite narrowly. So far as material here, the cases of refusal 
of passports generally fell into two categories. First, questions pertinent 
to the citizenship of the applicant and his allegiance to the United States 
had to be resolved by the Secretary, for the command of Congress was 
that ‘‘No passport shall be granted or issued to or verified for any other 
persons than those owing allegiance, whether citizens or not, to the United 
States.’’ 32 Stat. 386, 22 U.S.C. § 212, 22 U.S.C.A. § 212. Second, was 
the question whether the applicant was participating in illegal conduct, 
trving to escape the toils of the law, promoting passport frauds, or other- 
wise engaging in conduct which would violate the laws of the United States? 
See 3 Moore, International Law Digest (1906), §512; 3 Hackworth, 
Digest of International Law (1942), § 268; 2 Hyde, International Law (2d 
rev. ed.), § 401. 

The grounds for refusal asserted here do not relate to citizenship or 
allegiance on the one hand or to criminal or unlawful conduct on the other. 
Yet, so far as relevant here, those two are the only ones which it could 
fairly be argued were adopted by Congress in light of prior administrative 
practice. One can find in the records of the State Department rulings of 
subordinates covering a wider range of activities than the two indicated. 
But as respects Communists these are scattered rulings and not consistently 
of one pattern. We can say with assurance that whatever may have been 
the practice after 1926, at the time the Act of July 3, 1926, was adopted, 
the administrative practice, so far as relevant here, had jelled only around 
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the two categories mentioned. We, therefore, hesitate to impute to Con- 
gress, when in 1952 it made a passport necessary for foreign travel and left 
its issuance to the discretion of the Secretary of State, a purpose to give 
him unbridled discretion to grant or withhold a passport from a citizen 
for any substantive reason he may choose. 

More restrictive regulations were applied in 1918 and in 1941 as war 
measures. We are not compelled to equate this present problem of statu- 
tory construction with problems that may arise under the war power. 
Cf. Youngstown Sheet & Tube Co. v. Sawyer, 343 U. 8. 579, 72 S.Ct. 863, 
96 L.Ed. 1153. 

In a case of comparable magnitude, Korematsu v. United States, 323 
U. 8. 214, 218, 65 S.Ct. 193, 195, 89 L.Ed. 194, we allowed the Govern- 
ment in time of war to exclude citizens from their homes and restrict their 
freedom of movement only on a showing of ‘‘the gravest imminent danger 
to the public safety.’’ There the Congress and the Chief Executive moved 
in coordinated action; and, as we said, the Nation was then at war. No 
such condition presently exists. No such showing of extremity, no such 
showing of joint action by the Chief Executive and the Congress to curtail 
a constitutional right of the citizen has been made here. 

Since we start with an exercise by an American citizen of an activity 
included in constitutional protection, we will not readily infer that Con- 
gress gave the Secretary of State unbridled discretion to grant or withhold 
it. If we were dealing with political questions entrusted to the Chief 
Executive by the Constitution we would have a different case. But there 
is more involved here. In part, of course, the issuance of the passport 
carries some implication of intention to extend the bearer diplomatic 
protection, though it does no more than ‘‘request all whom it may concern 
to permit safely and freely to pass, and in case of need to give all lawful 
aid and protection”’ to this citizen of the United States. But that function 
of the passport is subordinate. Its crucial function today is control over 
exit. And, as we have seen, the right of exit is a personal right included 
within the word ‘‘liberty’’ as used in the Fifth Amendment. If that 
‘‘liberty’’ is to be regulated, it must be pursuant to the law-making funce- 
tions of the Congress. Youngstown Sheet & Tube Co. v. Sawyer, supra. 
And if that power is delegated, the standards must be adequate to pass 
scrutiny by the accepted tests. See Panama Refining Co. v. Ryan, 293 
U. S. 388, 420-430, 55 S.Ct. 241, 248-252, 79 L.Ed. 446. Cf. Cantwell v. 
State of Connecticut, 310 U. S. 296, 307, 60 S.Ct. 900, 904, 84 L.Ed. 1213; 
Niemotko v. State of Maryland, 340 U. S. 268, 271, 71 S.Ct. 325, 327, 95 
L.Ed. 267. Where activities or enjoyment, natural and often necessary 
to the well-being of an American citizen, such as travel, are involved, we 
will construe narrowly all delegated powers that curtail or dilute them. 
See Ex parte Endo, 323 U. S. 283, 301-302, 65 S.Ct. 208, 218, 89 L.Ed. 
243. Cf. Hannegan v. Esquire, Inc., 327 U.S. 146, 156, 66 S.Ct. 456, 461, 
90 L.Ed. 586; United States v. Rumely, 345 U. S. 41, 46, 73 S.Ct. 543, 
97 L.Ed. 770. We hesitate to find in this broad generalized power an 


authority to trench so heavily on the rights of the citizen. 
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Thus we do not reach the question of constitutionality. We only con- 
clude that § 1185 and § 21la do not delegate to the Secretary the kind of 
authority exercised here. We deal with beliefs, with associations, with 
ideological matters. We must remember that we are dealing here with 
citizens who have neither been accused of crimes nor found guilty. They 
are being denied their freedom of movement solely because of their re- 
fusal to be subjected to inquiry into their beliefs and associations. They 
do not seek to escape the law nor to violate it. They may or may not be 
Communists. But assuming they are, the only law which Congress has 
passed expressly curtailing the movement of Communists across our borders 
has not yet become effective. It would therefore be strange to infer that 
pending the effectiveness of that law, the Secretary has been silently 
granted by Congress the larger, the more pervasive power to curtail in 
his discretion the free movement of citizens in order to satisfy himself about 
their beliefs or associations. 

To repeat, we deal here with a constitutional right of the citizen, a right 
which we must assume Congress will be faithful to respect. We would 
be faced with important constitutional questions were we to hold that 
Congress by § 1185 and § 21la had given the Secretary authority to with- 
hold passports to citizens because of their beliefs or associations. Congress 
has made no such provision in explicit terms; and absent one, the Secretary 
may not employ that standard to restrict the citizens’ right of free 
Reversed. 

Note: In Dayton v. Dulles, 357 U. S. 144 (U. S. Supreme Court, June 
16, 1958, Douglas, J.), case below noted in 51 A.J.I.L. 645 (1957), Kent v. 
Dulles, supra, was applied in upsetting the denial of a passport to alleged 
aider of Communist causes. The dissenters in Kent again dissented. 


Discovery—Swiss law against production of records—dismissal of 
action with prejudice for failure to produce records—Federal Rules 
of Civil Procedure. 


Société INTERNATIONALE etc. v. Rogers. 357 U.S. 197. 
United States Supreme Court, June 16, 1958. Harlan, J. 


Action was brought by the Swiss holding company to recover assets seized 
as alleged enemy property. Plaintiff had been ordered to produce the 
records of a Swiss banking house. The Swiss Government approved a plan 
for a neutral investigator to inspect the records for relevancy and to secure 
production of the relevant records by letters rogatory. The courts below 
held this to be insufficient compliance with the discovery order, and the 
complaint was dismissed with prejudice after seven years of litigation. See 
51 A.J.I.L. 818 (1957). The Supreme Court, per Harlan, J., held that, 
where plaintiff’s failure of compliance was due to the possibility of vio- 
lating Swiss law and not to circumstances under its control, dismissal of 
the complaint with prejudice was not justified. Justice Harlan’s opinion * 
for the Court stated in full: 


1 Footnotes omitted. 
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The question before us is whether, in the circumstances of this case, the 
District Court erred in dismissing, with prejudice, a complaint in a civil 
action as to a plaintiff that had failed to comply fully with a pretrial 
production order. 

This issue comes to us in the context of an intricate litigation. Section 
5(b) of the Trading with the Enemy Act, 40 Stat. 415, as amended, 50 
U.S.C. Appendix, §5(b), 50 U.S.C.A. Appendix, §5(b), sets forth the 
conditions under which the United States during a period of war or na- 
tional emergency may seize ‘‘. . . any property or interest of any foreign 
country or national... .’’ Acting under this section, the Alien Property 
Custodian during World War II assumed control of assets which were 
found by the Custodian to be ‘‘owned by or held for the benefit of’’ I. G. 
Farbenindustrie, a German firm and a then enemy national. These assets, 
valued at more than $100,000,000, consisted of cash in American banks 
and approximately 90% of the capital stock of General Aniline & Film 
Corporation, a Delaware corporation. In 1948 petitioner, a Swiss holding 
company, also known as I. G. Chemie or Interhandel, brought suit under 
§ 9(a) of the Trading with the Enemy Act, 40 Stat. 419, as amended, 50 
U.S.C. Appendix, § 9(a), 50 U.S.C.A. Appendix, §9(a), against the At- 
torney General, as successor to the Alien Property Custodian, and the 
Treasurer of the United States, to recover these assets. This section author- 
izes recovery of seized assets by ‘‘[a]ny person not an enemy or ally of 
enemy’’ to the extent of such person’s interest in the assets. Petitioner 
claimed that it had owned the General Aniline stock and cash at the time 
of vesting and hence, as the national of a neutral power, was entitled under 
§9(a) to reeovery. 

The Government both challenged petitioner’s claim of ownership and 
asserted that in any event petitioner was an ‘‘enemy’’ within the meaning 
of the Act since it was intimately connected with I. G. Farben and hence 
was affected with ‘‘enemy taint’’ despite its ‘‘neutral’’ incorporation. See 
Uebersee Finanz-Korp., A. G. v. McGrath, 343 U. S. 205, 72 S.Ct. 618, 
96 L.Ed. 888. More particularly, the Government alleged that from the 
time of its incorporation in 1928, petitioner had conspired with I. G 
Farben, H. Sturzenegger & Cie, a Swiss banking firm, and others ‘‘[t]o 
conceal, camouflage, and cloak the ownership, control and domination by 
I. G. Farben of properties and interests located in countries, including the 
United States, other than Germany, in order to avoid seizure and confisca- 
tion in the event of war between such countries and Germany.”’ 

At an early stage of the litigation the Government moved under Rule 
34 of the Federal Rules of Civil Procedure, 28 U.S.C.A., for an order 
requiring petitioner to make available for inspection and copying a large 
number of the banking records of Sturzenegger & Cie. Rule 34, in con- 
junction with Rule 26(b), provides that upon a motion ‘‘showing good 
cause therefor,’’ a court may order a party to produce for inspection non- 
privileged documents relevant to the subject matter of pending litigation 
In support 


‘¢ |. which are in his possession, custody, or contrel. . . 
of its motion the Government alleged that the records sought were relevant 
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to showing the true ownership of the General Aniline stock and that they 
were within petitioner’s control because petitioner and Sturzenegger were 
substantially identical. Petitioner did not dispute the general relevancy 
of the Sturzenegger documents, but denied that it controlled them. The 
District Court granted the Government’s motion, holding, among other 
things, that petitioner’s ‘‘control’’ over the records had been prima facie 
established. 

Thereafter followed a number of motions by petitioner to be relieved 
of production on the ground that disclosure of the required bank records 
would violate Swiss penal laws and consequently might lead to imposition 
of criminal sanctions, including fine and imprisonment, on those responsible 
for disclosure. The Government in turn moved under Rule 37(b) (2) of 
the Federal Rules of Civil Procedure to dismiss the complaint because of 
petitioner’s noncompliance with the production order. During this period 
the Swiss Federal Attorney, deeming that disclosure of these records in 
accordance with the production order would constitute a violation of 
Article 273 of the Swiss Penal Code, prohibiting economic espionage, and 
Article 47 of the Swiss Bank Law, relating to secrecy of banking records, 
‘‘eonfiscated’’ the Sturzenegger records. This ‘‘confiscation’’ left posses- 
sion of the records in Sturzenegger and amounted to an interdiction on 
Sturzenegger’s transmission of the records to third persons. The upshot 
of all this was that the District Court, before finally ruling on petitioner’s 
motion for relief from the production order and on the Government’s 
motion to dismiss the complaint, referred the matter to a Special Master 
for findings as to the nature of the Swiss laws claimed by petitioner to 
block production and as to petitioner’s good faith in seeking to achieve 
compliance with the court’s order. 

The Report of the Master bears importantly on our disposition of this 
ease. It concluded that the Swiss Government had acted in accordance 
with its own established doctrines in exercising preventive police power 
by constructive seizure of the Sturzenegger records, and found that there 
was ‘‘. . . no proof, or any evidence at all of collusion between plaintiff 
and the Swiss Government in the seizure of the papers herein.’’ Noting 
that the burden was on petitioner to show good faith in its efforts to comply 
with the production order, and taking as the test of good faith whether 
petitioner had attempted all which a reasonable man would have under- 
taken in the circumstances to comply with the order, the Master found that 
‘« . . the plaintiff has sustained the burden of proof placed upon it and 
has shown good faith in its efforts [to comply with the production order] 
in accordance with the foregoing test.’’ 

These findings of the Master were confirmed by the District Court. 
Nevertheless the court, in February 1953, granted the Government’s mo- 
tion to dismiss the complaint and filed an opinion wherein it concluded 
that: (1) apart from considerations of Swiss law petitioner had control 
over the Sturzenegger records; (2) such records might prove to be crucial 
in the outcome of this litigation; (3) Swiss law did not furnish an ade- 
quate excuse for petitioner’s failure to comply with the production order, 
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since petitioner could not invoke foreign laws to justify disobedience to 
orders entered under the laws of the forum; and (4) that the court in these 
circumstances had power under Rule 37(b) (2), as well as inherent power, 
to dismiss the complaint. 111 F.Supp. 485. However, in view of state- 
ments by the Swiss Government, following petitioner’s intercession, that 
certain records not deemed to violate the Swiss laws would be released, 
and in view of efforts by petitioner to secure waivers from those persons 
banking with the Sturzenegger firm who were protected by the Swiss 
secrecy laws, and hence whose waivers might lead the Swiss Government 
to permit production, the court suspended the effective date of its dismissal 
order for a limited period in order to permit petitioner to continue efforts 
to obtain waivers and Swiss consent for production. 

By October 1953, some 63,000 documents had been released by this 
process and tendered the Government for inspection. None of the bocks 
of account of Sturzenegger were submitted, though petitioner was prepared 
to offer plans to the Swiss Government which here too might have permitted 
at least partial compliance. However, since full production appeared im 
possible, the District Court in November 1953 entered a final dismissal 
order. This order was affirmed by the Court of Appeals, which accepted 
the findings of the District Court as to the relevancy of the documents, 
control of them by petitioner, and petitioner’s good-faith efforts to comply 
with the production order. The court found it unnecessary to decide 
whether Rule 37 authorized dismissal under these circumstances since it 
ruled that the District Court was empowered to dismiss both by Rule 41(b) 
of the Federal Rules of Civil Procedure, and under its own ‘‘inherent 
power.’’ It did, however, modify the dismissal order to allow petitioner 
an additional six months in which to continue its efforts. 96 U.S.App.D.C. 
232, 225 F. 2d 532. We denied certiorari. 350 U. S. 937, 76 S.Ct. 302, 
100 L.Ed. 818. 

During this further period of grace, additional documents, with the 
consent of the Swiss Government and through waivers, were released and 
tendered for inspection, so that by July of 1956, over 190,000 documents 
had been procured. Record books of Sturzenegger were offered for ex- 
amination in Switzerland, subject to the expected approval of the Swiss 
Government, to the extent that material within them was covered by 
waivers. Finally, petitioner presented the District Court with a plan, 
already approved by the Swiss Government, which was designed to achieve 
maximum compliance with the production order: A ‘‘neutral’’ expert, who 
might be an American, would be appointed as investigator with the consent 
of the parties, District Court, and Swiss authorities. After inspection of 
the Sturzenegger files, this investigator would submit a report to the parties 
identifying documents, without violating secrecy regulations, which he 
deemed to be relevant to the litigation. Petitioner could then seek to 
obtain further waivers or secure such documents by letters rogatory or 
arbitration proceedings in Swiss courts. 

The District Court, however, refused to entertain this plan or to inspect 
the documents tendered in order to determine whether there had been 
substantial compliance with the production order. It directed final dis- 
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missal of the action. The Court of Appeals affirmed, but at the same 
time observed: ‘‘That [petitioner] and its counsel patiently and diligently 
sought to achieve compliance . . . is not to be doubted.’’ 100 U.S.App.D.C. 
148, 149, 243 F. 2d 254, 255. Because this decision raised important ques- 
tions as to the proper application of the Federal Rules of Civil Procedure, 
we granted certiorari. 355 U.S. 812, 78 S.Ct. 61, 2 L.Ed. 2d 30. 


I. 


We consider first petitioner’s contention that the District Court erred 
in issuing the production order because the requirement of Rule 34, that 
a party ordered to produce documents must be in ‘‘control’’ of them, was 
not here satisfied. Without intimating any view upon the merits of the 
litigation, we accept as amply supported by the evidence the findings of 
the two courts below that, apart from the effect of Swiss law, the Stur- 
zenegger documents are within petitioner’s control. The question then 
becomes: Do the interdictions of Swiss law bar a conclusion that petitioner 
had ‘‘control’’ of these documents within the meaning of Rule 34? 

We approach this question in light of the findings below that the Swiss 
penal laws did in fact limit petitioner’s ability to satisfy the production 
order because of the criminal sanctions to which those producing the records 
would have been exposed. Still we do not view this situation as fully 
analogous to one where documents required by a production order have 
ceased to exist or have been taken into the actual possession of a third 


person not controlled by the party ordered to produce, and without that 
party’s complicity. The ‘‘confiscation’’ of these records by the Swiss 
authorities adds nothing to the dimensions of the problem under considera- 
tion, for possession of the records stayed where it was and the possibility 
of criminal prosecution for disclosure was of course present before the 


confiscation order was issued. 

In its broader scope, the problem before us requires consideration of the 
policies underlying the Trading with the Enemy Act. If petitioner can 
prove its record title to General Aniline stock, it certainly is open to the 
Government to show that petitioner itself is the captive of interests whose 
direct ownership would bar recovery. This possibility of enemy taint of 
nationals of neutral powers, particularly of holding companies with in- 
tricate financial structures, which asserted rights to American assets was 
of deep concern to the Congress when it broadened the Trading with the 
Enemy Act in 1941 ‘‘. . . to reach enemy interests which masqueraded 
under those innocent fronts.’’ Clark v. Uebersee Finanz-Korp., 332 U. S. 
480, 485, 68 S.Ct. 174, 176, 92 L.Ed. 88. See Administration of the War- 
time Financial and Property Controls of the United States Government, 
Treasury Department (1942), pp. 29-30; H.R.Rep. No. 2398, 79th Cong., 
2nd Sess. 3. 

In view of these considerations, to hold broadly that petitioner’s failure 
to produce the Sturzenegger records because of fear of punishment under 
the laws of its sovereign precludes a court from finding that petitioner had 
“‘eontrol’’ over them, and thereby from ordering their production, would 


] 
1 
e 
t 
) 
t 
r 
d 
ss 
1, 
0 
t 
of 
es 
ne 
to 
or 
et 
en 
is- 


182 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 53 


undermine congressional policies made explicit in the 1941 amendments, 
and invite efforts to place ownership of American assets in persons or firms 
whose sovereign assures secrecy of records. The District Court here con- 
cluded that the Sturzenegger records might have a vital influence upon 
this litigation insofar as they shed light upon petitioner’s confused back- 
ground. Petitioner is in a most advantageous position to plead with its 
own sovereign for relaxation of penal laws or for adoption of plans which 
will at the least achieve a significant measure of compliance with the pro- 
duction order, and indeed to that end it has already made significant 
progress. United States courts should be free to require claimants of 
seized assets who face legal obstacles under the laws of their own countries 
to make all such efforts to the maximum of their ability where the re- 
quested records promise to bear out or dispel any doubt the Government 
may introduce as to true ownership of the assets. 

We do not say that this ruling would apply to every situation where 
a party is restricted by law from producing documents over which it is 
otherwise shown to have control. Rule 34 is sufficiently flexible to be 
adapted to the exigencies of particular litigation. The propriety of the 
use to which it is put depends upon the circumstances of a given case, and 
we hold only that accommodation of the Rule in this instance to the 
policies underlying the Trading with the Enemy Act justified the action 
of the District Court in issuing this production order. 


Il. 


We consider next the source of the authority of a District Court to dis- 
miss a complaint for failure of a plaintiff to comply with a production 
order. The District Court found power to dismiss under Rule 37(b) (2) 
(iii) of the Federal Rules of Civil Procedure as well as in the general 
equity powers of a federal court. The Court of Appeals chose not to rely 
upon Rule 37, but rested such power on Rule 41(b) and on the District 
Court’s inherent power. 

Rule 37 describes the consequences of a refusal to make discovery. Sub- 
section (b), which is entitled ‘‘Failure to Comply With Order,’’ provides 
in pertinent part: 


“*(2) ... If amy party ... refuses to obey ... an order made 
under Rule 34 to produce any document or other thing for inspec- 
tion. . . , the court may make such orders in regard to the refusal as 


are just, and among others the following: 


**(iii) An order striking out pleadings or parts thereof... , or 
dismissing the action or proceeding or any part thereof. . . .’’ 


Rule 41(b) is concerned with involuntary dismissals and reads in part: 
‘*For failure of the plaintiff to prosecute or to comply with these rules or 
any order of court, a defendant may move for dismissal of an action or 
of any claim against him.’’ 

In our opinion, whether a court has power to dismiss a complaint because 
of noncompliance with a production order depends exclusively upon Rule 
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37, which addresses itself with particularity to the consequences of a failure 
to make discovery by listing a variety of remedies which a court may em- 
ploy as well as by authorizing any order which is ‘‘just.’’ There is no 
need to resort to Rule 41(b), which appears in that part of the Rules con- 
cerned with trials and which lacks such specific references to discovery. 
Further, that Rule is on its face appropriate only as a defendant’s remedy, 
while Rule 37 provides more expansive coverage by comprehending dis- 
obedience of production orders by any party. Reliance upon Rule 41, 
which cannot easily be interpreted to afford a court more expansive powers 
than does Rule 37, or upon ‘‘inherent power,’’ can only obscure analysis 
of the problem before us. See generally Rosenberg, Sanctions to Effectuate 
Pretrial Discovery, 58 Col.L.Rev. 480. 

It may be that the Court of Appeals invoked Rule 41(b), which uses 
the word ‘‘failure,’’ and hesitated to draw upon Rule 37(b) because of 
doubt that Rule 37 would cover this situation since it applies only where 
a party ‘‘refuses to obey.’’ (Italics added.) Petitioner has urged that 
the word ‘‘refuses’’ implies willfulness and that it simply failed and did 
not refuse to obey since it was not in willful disobedience. But this argu- 
ment turns on too fine a literalism and unduly accents certain distinctions 
found in the language of the various subsections of Rule 37. Indeed sub- 
section (b), as noted above, is itself entitled ‘‘Failure to Comply with 
Order.’’ (Italics added.) For purposes of subdivision (b) (2) of Rule 
37, we think that a party ‘‘refuses to obey’’ simply by failing to comply 
with an order. So construed the Rule allows a court all the flexibility it 
might need in framing an order appropriate to a particular situation. 
Whatever its reasons, petitioner did not comply with the production order. 
Such reasons, and the willfulness or good faith of petitioner, can hardly 
affect the fact of noncompliance and are relevant only to the path which 
the District Court might follow in dealing with petitioner’s failure to 
comply. 


We turn to the remaining question, whether the District Court properly 
exercised its powers under Rule 37(b) by dismissing this complaint despite 
the findings that petitioner had not been in collusion with the Swiss 
authorities to block inspection of the Sturzenegger records, and had in good 
faith made diligent efforts to execute the production order. 

We must discard at the outset the strongly urged contention of the Gov- 
ernment that dismissal of this action was justified because petitioner con- 
spired with I. G. Farben, Sturzenegger & Cie, and others to transfer 
ownership of General Aniline to it prior to 1941 so that seizure would be 
avoided and advantage taken of Swiss secrecy laws. In other words, the 
Government suggests that petitioner stands in the position of one who 
deliberately courted legal impediments to production of the Sturzenegger 
records, and who thus cannot now be heard to assert its good faith after 
this expectation was realized. Certainly these contentions, if supported 
by the facts, would have a vital bearing on justification for dismissal of 
the action, but they are not open to the Government here. The findings 
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below reach no such conclusions; indeed, it is not even apparent from them 
whether this particular charge was ever passed upon below. Although 
we do not mean to preclude the Government from seeking to establish 
such facts before the District Court upon remand, or any other facts 
relevant to justification for dismissal of the complaint, we must dispose of 
this case on the basis of the findings of good faith made by the Special 
Master, adopted by the District Court, and approved by the Court of 
Appeals. 

The provisions of Rule 37 which are here involved must be read in light 
of the provisions of the Fifth Amendment that no person shall be deprived 
of property without due process of law, and more particularly against the 
opinions of this Court in Hovey v. Elliott, 167 U. S. 409, 17 S.Ct. 841, 42 
L.Ed. 215, and Hammond Packing Co. v. State of Arkansas, 212 U. S. 322, 
29 S.Ct. 370, 53 L.Ed. 530. These decisions establish that there are con- 
stitutional limitations upon the power of courts, even in aid of their own 
valid processes, to dismiss an action without affording a party the oppor- 
tunity for a hearing on the merits of his cause. The authors of Rule 37 
were well aware of these constitutional considerations. See Notes of Ad- 
visory Committee on Rules, Rule 37, 28 U.S.C. (1952 ed.) p. 4325. 

In Hovey v. Elliott, supra, it was held that due process was denied a 
defendant whose answer was struck, thereby leading to a decree pro con- 
fesso without a hearing on the merits, because of his refusal to obey a 
court order pertinent to the suit. This holding was substantially modified 
by Hammond Packing Co. v. State of Arkansas, supra, where the Court 
ruled that a state court, consistently with the Due Process Clause of the 
Fourteenth Amendment, could strike the answer of and render a default 
judgment against a defendant who refused to produce documents in ac- 
cordance with a pretrial order. The Hovey case was distinguished on 
grounds that the defendant there was denied his right to defend ‘‘as a 
mere punishment’’; due process was found preserved in Hammond on the 
reasoning that the State simply utilized a permissible presumption that 
the refusal to produce material evidence ‘‘. . . was but an admission of the 
want of merit in the asserted defense.’’ 212 U. S. at pages 350-351, 29 
S.Ct. at page 380. But the Court took care to emphasize that the defend- 
ant had not been penalized ‘‘. . . for a failure to do that which it may 
not have been in its power to do.’’ All the State had required ‘‘was a 
bona fide effort to comply with an order .. . , and therefore any reason- 
able showing of an inability to comply would have satisfied the require- 
ments .. .’’ of the order. 212 U.S. at page 347, 29 S.Ct. at page 378. 

These two decisions leave open the question whether Fifth Amendment 
due process is violated by the striking of a complaint because of a plaintiff’s 
inability, despite good-faith efforts, to comply with a pretrial production 
order. The presumption utilized by the Court in the Hammond case might 
well falter under such circumstances. Cf. Tot v. United States, 319 U. S. 
463, 63 S.Ct. 1241, 87 L.Ed. 1519. Certainly substantial constitutional 
questions are provoked by such action. Their gravity is accented in the 
present case where petitioner, though cast in the role of plaintiff, cannot 
be deemed to be in the customary role of a party invoking the aid of a 
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court to vindicate rights asserted against another. Rather petitioner’s 
position is more analogous to that of a defendant, for it belatedly chal- 
lenges the Government’s action by now protesting against a seizure and 
seeking the recovery of assets which were summarily possessed by the Alien 
Property Custodian without the opportunity for protest by any party 
claiming that seizure was unjustified under the Trading with the Enemy 
Act. Past decisions of this Court emphasize that this summary power to 
seize property which is believed to be enemy-owned is rescued from consti- 
tutional invalidity under the Due Process and Just Compensation Clauses 
of the Fifth Amendment only by those provisions of the Act which afford a 
non-enemy claimant a later judicial hearing as to the propriety of the 
seizure. See Stoehr v. Wallace, 255 U. S. 239, 245-246, 41 S.Ct. 293, 296, 
65 L.Ed. 604; Guessefeldt v. McGrath, 342 U.S. 308, 318, 72 S.Ct. 338, 344, 
96 L.Ed. 342; cf. Russian Volunteer Fleet v. United States, 282 U. S. 481, 
489, 51 S.Ct. 229, 231, 75 L.Ed. 473. 

The findings below, and what has been shown as to petitioner’s extensive 
efforts at compliance, compel the conclusion on this record that petitioner’s 
failure to satisfy fully the requirements of this production order was due 
to inability fostered neither by its own conduct nor by circumstances 
within its control. It is hardly debatable that fear of criminal prosecution 
constitutes a weighty excuse for nonproduction, and this excuse is not 
weakened because the laws preventing compliance are those of a foreign 
sovereign. Of course this situation should be distinguished from one 
where a party claims that compliance with a court’s order will reveal facts 
which may provide the basis for criminal prosecution of that party under 
the penal laws of a foreign sovereign thereby shown to have been violated. 
Cf. United States v. Murdock, 284 U.S. 141, 149, 52 S.Ct. 63, 76 L.Ed. 210. 
Here the findings below establish that the very fact of compliance by dis- 
closure of banking records will itself constitute the initial violation of 
Swiss laws. In our view, petitioner stands in the position of an American 
plaintiff subject to criminal sanctions in Switzerland because production 
of documents in Switzerland pursuant to the order of a United States court 
might violate Swiss laws. Petitioner has sought no privileges because of 
its foreign citizenship which are not accorded domestic litigants in United 
States courts. Cf. Guaranty Trust Co. of New York v. United States, 304 
U. S. 126, 133-135, 58 S.Ct. 785, 82 L.Ed. 1224. It does not claim that 
Swiss laws protecting banking records should here be enforced. It ex- 
plicitly recognizes that it is subject to procedural rules of United States 
courts in this litigation and has made full efforts to follow these rules. It 
asserts no immunity from them. It asserts only its inability to eomply 
because of foreign law. 

In view of the findings in this case, the position in which petitioner stands 
in this litigation, and the serious constitutional questions we have noted, 
we think that Rule 37 should not be construed to authorize dismissal of 
this complaint because of petitioner’s noncompliance with a pretrial pro- 
duction order when it has been established that failure to comply has been 
due to inability, and not to willfulness, bad faith, or any fault of petitioner. 

This is not to say that petitioner will profit through its inability to tender 
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the records called for. In seeking recovery of the General Aniline stock 
and other assets, petitioner recognizes that it carries the ultimate burden of 
proof of showing itself not to be an ‘‘enemy’’ within the meaning of the 
Trading with the Enemy Act. The Government already has disputed its 
right to recovery by relying on information obtained through seized records 
of I. G. Farben, documents obtained through petitioner, and depositions 
taken of persons affiliated with petitioner. It may be that in a trial on 
the merits, petitioner’s inability to produce specific information will prove 
a serious handicap in dispelling doubt the Government might be able to 
inject into the case. It may be that in the absence of complete disclosure 
by petitioner, the District Court would be justified in drawing inferences 
unfavorable to petitioner as to particular events. So much indeed peti- 
tioner concedes. But these problems go to the adequacy of petitioner’s 
proof and should not on this record preclude petitioner from being able 
to contest on the merits. 

On remand, the District Court possesses wide discretion to proceed in 
whatever manner it deems most effective. It may desire to afford the 
Government additional opportunity to challenge petitioner’s good faith. 
It may wish to explore plans looking towards fuller compliance. Or it 
may decide to commence at once trial on the merits. We decide only that 
on this record dismissal of the complaint with prejudice was not justified. 

The judgment of the Court of Appeals is reversed and the case is re- 
manded to the District Court for further proceedings in conformity with 


this opinion. 
It ws so ordered. 


Mr. Justice CLARK took no part in the consideration or decision of this 
case. 
British COMMONWEALTH CaSEs * 


Shipping—charter-party incorporating United States Carriage of 
Goods by Sea Act, 1936 


The House of Lords held that, although the United States Carriage of 
Goods by Sea Act, 1936, is expressly stated to be inapplicable to charter- 
parties, the parties, by incorporating the Act into their contractual rela- 
tionship, must have intended to give some effect to such incorporation. 
They could not have intended to incorporate a nullity into their relation- 
ship. The provision of the incorporated U. S. ‘‘Paramount Clause,’’ inso- 
far as it refers to ‘‘bills of lading,’’ shouid therefore be treated as falsa 
demonstratio and read as referring to the charter-party. The House of 
Lords further held (Lords Morton and Reid dissenting) that the United 
States Act applies to the totality of the charter-party and not just to 
voyages to and from United States ports. On the interpretation of the 
words ‘‘loss or damage’’ in Section 4(1) and (2) of the Act, the House 
of Lords held unanimously that this is not limited to physical loss or 
damage to the goods but only to the limitations imposed in Section 2 of the 
Act. Although the ship was unseaworthy, this was due to mechanical 
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breakdowns for which the incompetence of the engine-room staff was 
to blame. The owners, having exercised due diligence in appointing such 
staff, escaped liability under the provisions of the Act (Section 4(1) and 
(2) as incorporated). Adamastos Shipping Co. Ltd. v. Anglo-Saxon 
Petroleum Co. Ltd., [1958] 1 All E.R.725 (House of Lords, Viscount 
Simonds, Lord Morton of Henryton, Lord Reid, Lord Keith of Avonholm 
and Lord Somervell of Harrow, March 6, 1958). 


Foreign legislation—effect of foreign legislation on debt governed by 
English law—characterization into law of succession or law govern- 
ing status 


The National Bank of Greece had unconditionally guaranteed the due 
payment of principal and interest and the due performance of all the con- 
ditions of sterling mortgage bonds issued in England by the National 
Mortgage Bank of Greece. By Law No. 2292 the National Bank of Greece 
and the Bank of Athens were amalgamated, both ceased to exist and a new 
entity, the National Bank of Greece and Athens §8.A., came into existence, 
which was ‘‘substituted ipso iure . . . in all rights and obligations of the 
said amalgamated banks as their universal successor.’’ In National Bank 
of Greece and Athens S.A. v. Metliss, [1957] 3 W.L.R.1056, 3 All E.R.608, 
it was held that English courts will give effect to that law and the new 
entity will be held liable on the debts of any one of the previous banks. 
On July 16, 1956, the Greek Government passed Decree No. 3504 whereby 
the National Bank of Greece and Athens S.A. was to be absolved from all 
liabilities, whether as principal or guarantor, on any loans through bonds 
payable in gold or foreign currency. This law was to have retroactive 
effect as if contained in the earlier law No. 2292. The National Mortgage 
Bank of Greece having defaulted on the payment of interest, the defendant 
National Bank of Greece and Athens 8.A. claimed exemption under Decree 
No. 3504. Diplock, J., held that this new law (No. 3504) was not a law 
of succession so as to regulate the rights and liabilities of the successor, 
but was a law attempting to discharge contractual liabilities governed by 
English law. Had this restriction been in the original Law No. 2292, it 
would not have been possible to hold the new entity liable on the liabilities 
of the previous two banks whose dissolution would have to be recognized, 
whatever rights against the assets might be available in England on the 
winding up of the two banks. Law No. 3504 was passed after the National 
Bank of Greece and Athens S.A. had come into being and had been held 
the universal successor of the previous banks. Thus it is not a law laying 
down the attributes of the fictitious person created by a foreign state, but 
is a law which attempts to affect rights governed by English law to which 
a foreign successor is subject. As such it cannot be considered as bind- 
ing in England, even though the foreign law attempts by a fiction to read 
these new provisions into an earlier law which set up the successor. Such 
fiction may have to be given effect in the forum of the foreign legal system, 
but is not binding in England, for it cannot alter the true fact that the 
successor is already in existence and liable and this is an attempt to dis- 
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charge its liability. Adams v. National Bank of Greece and Athens 8.A., 
[1958| 2 W.L.R.588, 2 All E.R. 3 (Q.B.D., Diplock, J., March 13, 1958). 


Diplomatic immunity—family of diplomat—ward of court 


Subsequent to the death of the mother of his child, the father had married 
an English woman who looked after the child, although he had ceased to 
live with her. The father, a member of the Greek Diplomatic Service, 
acknowledged as such by the British Foreign Office, now wished to send the 
child to Greece to be educated. His wife objected to the interruption in 
the child’s schooling and attempted to prevent such interruption by making 
the child a ward of court by issuing an originating summons under the 
Law Reform (Miscellaneous Provisions) Act, 1949, Section 9. The father 
entered a conditional appearance to have the action stayed on the ground 
of diplomatic immunity. Harman, J., held that the father is entitled, 
under the shield of diplomatic immunity, to reject ‘‘the paternal jurisdic- 
tion of the Crown, exercised through the court of Chancery,’’ for judicial 
jurisdiction is also included in such immunity. He then considered whether 
making the child a party to the summons would give the court jurisdiction, 
but found that the child was a member of the family of a diplomat within 
the Diplomatic Privileges Act, 1708, as explained by Lord Phillimore in 
Engelke v. Musmann, [1928] A.C.432 at 450, since the father had never 
given up his parental rights when he allowed the child to remain with 
his wife. In re C. (An Infant), [1958] 3 W.L.R. 309, 2 All E.R.656 
(Ch.D., June 10, 1958). 


CIF. contract—shipping by customary route—closing of Suez Canal 
—frustration of contract for the sale of unascertained goods 


The sellers were under an obligation to supply cattle food from Port 
Sudan, c.i.f. Belfast, shipment October-November, 1956. Due to hostilities 
the Suez Canal was closed from November 2, 1956, until April 9, 1957. On 
a special case stated by the Board of Appeal of the London Cattle Food 
Association, acting as arbitrators in the dispute which had arisen due 
to non-shipment by the sellers, McNair, J., held that the contract had 
become frustrated. At the time the contract was entered into, the usual 
route for shipment was through the Suez Canal. But in a c.if. contract 
the seller has the right to delay shipment to the last date available to him 
under the contract. Thus the usual route for shipment available in No- 
vember would have been via the Cape. It was therefore not possible to 
claim that frustration occurred because the usual route was not available. 
On the other hand, shipping these goods around the Cape route, which is 
two and a half times as long, could not have been in the mind of the 
parties when they entered into the contract, since this would involve obli- 
gations which were fundamentally different from those involved in a ship- 
ment through the Suez Canal. Thus the provision that shipment would 
be through the Canal was of so fundamental a nature that the contract 
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became frustrated when that became impossible. The doctrine of frustra- 
tion is not excluded merely by the fact that the contract involves unascer- 
tained goods. Carapanayoti d Co., Ltd. v. E. T. Green, Ltd., [1958)| 3 
All E.R. 115 (Q.B.D., MeNair, J., July 18, 1958). 


United Kingdom income tax—checks drawn on American account sold 
to authorized dealer not income 


On an appeal from the Special Commissioners of Income Tax, Wynn- 
Parry, J., held that where a resident in the United Kingdom sells a dollar 
check to an authorized dealer, he is not receiving an income nor being paid 
the proceeds ‘‘arising from securities out of the United Kingdom’’ and 
thus is not liable to United Kingdom taxation. The proceeds are pur- 
chases, not income. Case iv, Schedule D, Income Tax Act, 1918, is inappli- 
cable. Further, as he did not bring any dollars into the United Kingdom, 
such dollars, if any, being brought into the country by the Bank of England 
to whom the authorized dealer transferred the dollars, there is nothing 
taxable as income arising from foreign possessions. Case v, of Schedule D, 
Income Tax Act, 1918, is inapplicable. Thomson (Inspector of Taxes) v. 
Moyse, [1958] 3 All E.R.225 (Ch.D., Wynn-Parry, J., July 22, 1958). 


Tazation—interest in property in foreign government—use for public 
purpose—principle of immunity of foreign state 


The decision below, noted in 52 A.J.I.L.529 (1958), holding that property 
acquired by a Canadian firm on behalf of the United States Government 
for the construction of the Pine Tree Line of defense was not subject to 
taxation in the Province of New Brunswick, was unanimously affirmed by 
the Supreme Court of Canada. The Supreme Court agreed on the finding 
of fact that the property, chattels real and personal, had been acquired 
on behalf of the United States, i.e., a foreign sovereign, and was in Canada 
at the express invitation of the Parliament of Canada under powers vested 
in it by Section 91(7) of the British North America Act. Rand, J. (with 
whom Abbott, J., concurred), pointed out that new contacts and relations 
between states demanded the rejection of the fiction of extraterritoriality 
and the acceptance of the test basing the rights of foreign sovereigns or 
of their representatives on the circumstances of the invitation and its ac- 
ceptance to enter the inviting state. Thus, since public work of this sort 
is not normally subject to taxation, such work is not taxable when carried 
out jointly for the defense of both Canada and the United States. Lock, 
J. (with whom Cartwright, J., concurred), based himself on the more 
traditional theory as laid down in the Parlement Belge, [1880] 5 P.D.197, 
and further held it to be immaterial whether the United States granted 
equal immunities to other countries. Fauteux, J., also agreed. Munici- 
pality of the City and County of St. John, Logan and Clayton v. Fraser- 
Brace Overseas Corp. et al., [1958] 13 D.L.R. (2d) 177 (Supreme Court of 
Canada, Rand, Lock, Cartwright, Fauteux and Abbott, JJ., April 1, 1958). 
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Conflict of laws—capacity to enter into polygamous marriage—recog- 
mition of polygamous marriage in bar to monogamous marriage 


Petition was filed for annulment of marriage. The respondent had been 
domiciled in India when she married one Argen Singh, who was domiciled 
in British Columbia. The marriage was potentially polygamous, but was 
valid by the lex loci celebrationis, i.e., the Punjab, India. Brown, J., held 
that, although Argen Singh was domiciled in British Columbia, the mar- 
riage entered into in the Punjab was a valid marriage which, though not 
giving right to either party in the courts of British Columbia, would be 
recognized as a bar to any subsequent marriage. Brown, J., claimed to be 
following Berthiaume v. Dastous, [1930] A.C.79 at 83, per Viscount 
Dunedin, that the rule of locus regit actum governed so as to enable Argen 
Singh to enter into the potentially polygamous marriage. Kaur v. Ginder, 
Ginder v. Kor, [1958] 13 D.L.R.(2d) 465 (British Columbia Supreme 
Court, April 14, 1958). 


Conflict of laws—proof of foreign law—expert evidence 


In a petition for the annulment of a marriage entered into in Minnesota 
between persons domiciled in Ontario, the ground alleged was that the 
petitioner had been under twenty years of age at the time of the marriage 
and thus was under age to enter into a marriage without the consent of 
his legal guardians. No such consent having been obtained, expert evidence 
was given by a lawyer practicing in Minnesota that failure to produce 
such consent would make the marriage voidable by the law of Minnesota. 
Ferguson, J., held that, although capacity to marry is governed by the 
lex domicilti of the parties (Re Bethell, (1888) 38 Ch. D. 220), the necessity 
for consent has been characterized in the conflict of laws as a question of 
procedure and is thus governed by the lex loci celebrationis (Sottomayor 
v. De Barros, (1877) 3 P.D. 1). Im giving evidence of the foreign law the 
expert witness gave his interpretation of the relevant codified provisions of 
Minnesota. Indicating that an expert witness can only give evidence of 
fact and not of interpretation of the law, Ferguson, J., noted that merely 
to state the wording of the law may lead to its wrong comprehension, and 
thus an expert witness is allowed to state what law results from the wording 
of such law. The opinion of what the courts of Minnesota would do was 
thus accepted as a fact, and the marriage held voidable and a decree 
issued. Hunt v. Hunt, [1958] 14 D.L.R. (2d) 243 (Ontario High Court, 
Ferguson, J., June 23, 1958). 


NOTES 


Liability for governmental atomic explosions—Federal Tort Claims 
Act—State law 


In Bartholomae Corporation v. U. S., 253 F.2d 716 (U. S. Ct.A., 9th 
Cireuit, Aug. 15, 1957, rehearing denied Jan. 11, 1958, Fee, Ct. J.), the 
court held that damage to private property from governmental atomic ex- 
plosion was not a ‘‘taking,’’ that there was no liability without fault on 
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these facts, that evidence sustained no negligence, and that, if there were, 
it depended on the State law of the place of the accident under the juris- 
dictional provision ' of the Federal Tort Claims Act. 


Treaties—eminent domain 


In Guerrero-Zapata Bridge Company v. U. S., 252 F.2d 116 (U.S. Ct.A., 
5th Circuit, Feb. 11, 1958, Per Curiam), on the basis of the opinion below, 
157 F.Supp. 150 (Allred, D. J.), the court held that the 1944 treaty with 
Mexico ? constituted an implied repeal of the Act of Congress * which had 
authorized the toll bridge and reserved a right to repeal the Act. 


Territory under trusteeship a ‘‘foreign country’’ within Federal Tort 
Claims Act 


The decision below, noted in 52 A.J.I.L. 137 (1958), that Kwajalein 
Island in the Marshalls, of which the U. S. was administering authority 
under a strategic trusteeship agreement,* was a ‘‘foreign country’’ under 
the Federal Tort Claims Act,® was affirmed by a divided court. Callas v. 
U. 8., 253 F. 2d 838 (U.S. Ct.A., 2nd Circuit, April 1, 1958, Galston, D.J.). 
Hincks, Ct. J., concurred, and Lombard, Ct. J., dissented. 


Admiralty—barratry by crew under marine insurance policies—de- 
fection to Communist China of vessels owned by Chinese National- 


asts 


The decision below, 151 F.Supp. 211 (1957), opinion digested in 52 
A.J.I.L. 120 (1958), holding there was barratry and not seizure when 
master and crew of vessels defected, was affirmed, and the decision that 
defection by the crew alone was not barratry was reversed. National 
Union Fire Ins. Co. v. Republic of China, 254 F.2d 177 (U.S. Ct.A., 4th 
Cireuit, April 8, 1958, Soper, Ct. J.). 


International Claims Settlement Act—denial of claim as non-national 
not reviewable 


In Zutich v. Gillilland, 254 F.2d 464 (U.S. Ct.A., 6th Cireuit, April 29, 
1958, Per Curiam), denial of award to claimant as a non-national was held 
non-reviewable under the terms of the International Claims Settlement Act 
of 1949, and said Act was held to supersede the provision for declaratory 
judgment in the Immigration and Nationality Act of 1952." 


Note: In First National City Bank of New York v. Gillilland, 257 F.2d 
223 (U. S. Ct.A., Dist. of Col. Circuit, June 12, 1958, Madden, J., Ct. 
Claims, sitting by designation), a finding by the Claims Commission that 


128 U.S.C.A. § 1346 (2) (b). 259 Stat. 1219. 
$45 Stat. 387. 461 Stat. 3301. 

528 U.S.C.A. § 2680 (k). 628 U.S.C.A. § 1623 (h). 
78 U.S.C.A. 1503 (a). 
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the plaintiff did not meet the statutory requirements for recovery was held 
non-reviewable under the Act. 


Aviation—Warsaw Convention—liability for omission and right to 
indemnity 


In Orlove v. Philippine Air Lines, 257 F.2d 384 (U.S. Ct. A., 2nd Cir- 
euit, June 25, 1958, Clark, C. J.), the court held that liability limitations 
for acts of other carriers in tariff and Warsaw Convention * did not shield 
against the carrier’s own omission, but that it could recover over against 
the carrier primarily at fault. 


Aviation—relation of airplane death action to Federal question juris- 
diction 


In Winsor v. United Air Lines, 159 F.Supp. 856 (U.S. Dist. Ct., D. Del., 
Jan. 30, 1958, Layton, D. J.), action for airplane death under Colorado 
Death Act which pleaded but did not rely primarily on the Warsaw Con- 
vention,® was held not removable as a Federal question. Defendant con- 
ceded that the Warsaw Convention itself does not create a cause of action, 
but argued Federal question jurisdiction on the ground that the treaty 
would have to be construed. See notes, 52 A.J.I.L. 346, 347 (1958). 


Note: In Nello L. Teer Company v. J. A. Jones Construction Co., 160 
F.Supp. 345 (U. S. Dist. Ct., M. D., N. C., April 4, 1958, Stanley, D. J.), 


the fact that a treaty might be raised as a defense was held no ground for 
Federal question jurisdiction. 


Jurisdiction—civilian employee of armed forces abroad and capital 
offense—constitutionality of court-martial 


In Grisham v. Taylor, 161 F.Supp. 112 (U. 8. Dist. Ct., M. D., Pa., April 
22, 1958, Follmer, D. J.), France having waived jurisdiction, petitioner, 
a civilian Army employee, was convicted by court-martial of murder. On 
habeas corpus, the court held that Article 2 (11) of the Uniform Code of 
Military Justice*® as so applied was constitutional. See also U. 8. v. 
McElroy, 158 F.Supp. 171, noted in 52 A.J.I.L. 536 (1958). 


Declaration of war in international law and in charter-party—Suez 
affair 


In Navios Corporation v. The Ulysses II, 161 F.Supp. 932 (U. 8. Dist. 
Ct., D. Md., April 30, 1958, Thomsen, C. J.), time charter-parties provided 
for cancellation ‘‘if war is declared’’ against any NATO country. The 
court construed the clause as requiring more than being ‘‘engaged in war”’ 
or a ‘‘state of war.’’ It held that war had been ‘‘declared’’ by the speech 
of President Nasser within the business and international law meanings of 
the phrase. 


8 49 Stat. (2) 3000 et seq. 949 Stat. (2) 3000 et seq. 
10 10 U.S.C. § 802 (11). 
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Compensation for taking of property of U. 8. citizen abroad—ezxecutive 
agreement and Fifth Amendment 


In Seery v. U. S., 161 F.Supp. 395 (U. S. Ct. Claims, May 7, 1958, 
Madden, J.), plaintiff, U. S. citizen, was awarded compensation for damage 
to her property in Austria caused by personnel of the U. S. Armed Forces. 
The Government’s renewed challenge to the jurisdiction on the ground, 
inter alia, that an executive agreement with Austria defeated the right 
to compensation, was rejected without discussion on the basis of the former 
opinion in 127 F.Supp. 601 (1955), digested in 49 A.J.I.L. 410 (1955), and 
diseussed in editorial, 49 A.J.I.L. 362 (1955). 


Customs—trade agreements—Proclamation denying benefits to im- 
ports directly or indirectly from Communist areas of products from 
such areas 


In Dessy Enterprises v. U. S., 162 F.Supp. 947 (U. S. Customs Court, 
Ist Div., May 15, 1958, Millison, J.), the Collector of Customs, acting under 
Section 5 of the Trade Agreements Extension Act of 19517* and Presi- 
dential Proclamation ** of August 1, 1951, classified imports from the 
Western Sector of Berlin as of Communist area origin. The court held 
that the cited provisions apply only to imports which were the product 
of the area at the time of Communist domination, and held further that the 
imports involved, which had been purchased from a West Berlin dealer, 
were not imported ‘‘directly or indirectly’’ from the Communist area. 
Oliver, C. J., dissented. 


Treaties—right of aliens to inherit realty—construction of treaties— 
effective date 


In Lazarou v. Moraros, 143 A.2d 669 (New Hampshire Supreme Court, 
July 1, 1958, Lampron, J.), a naturalized citizen died intestate on July 12, 
1954, leaving New Hampshire realty. At all relevant times all the sur- 
vivors except the defendant were alien residents and nationals of Greece. 
The court held that the defendant, an American citizen, was entitled to 
sole ownership. The 1937 Treaty of Establishment ** was held not to affect 
inheritance, giving great weight to an opinion of the State Department to 
that effect. A new commercial treaty,’® superseding the earlier treaty, 
entered into force October 13, 1954. The court cited the old cases holding 
treaties governing private rights as operative only from the final effective 
date rather than at the time of signature. 


Sovereign immunity—scope of waiver 


In a general assignment proceeding for benefit of creditors, assignee 
moved to enjoin a foreign sovereign from prosecuting plenary action for 
conversion of funds brought by said sovereign against assignor and said 


1161 Stat. 4168. 1265 Stat. 72. 
13 86 T. D. 300. 1451 Stat. 230 (1937). 


15 T.1.A.8., No. 3057. 


) 
] 
1 
ne 
h 
of 


194 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 53 


assignee. The court denied the motion, holding National City Bank of 
New York v. Republic of China, 348 U. S. 356, inapplicable. In re Hughes 
& Company, 172 N.Y.S. 2d 441 (Sup. Ct., Spee. Term, N. Y. County, Part 
I, Oct. 29, 1957, McGivern, J.). 


Illegal contracts—exchange controls—Bretton Woods Agreement 


In Southwestern Shipping Corp. v. National City Bank, 173 N.Y.S. 2d 
509 (Sup. Ct., Special and Trial Term, N. Y. County, Part III, March 17, 
1958, Backer, J.), the court held that an agreement and assignment in 
Italy, contrary to Italian exchange control regulations, for the transfer of 
dollars in New York was illegal and unenforceable both under the Bretton 
Woods Agreement ** and general contract law. 


Constitutionality of State statute prohibiting use of name of United 
Nations without consent of Secretary General 


In People v. Wright, 173 N.Y.S. 2d 160 (Court of Special Sessions of 
City of New York, New York County, April 22, 1958, Gassman, J.), the 
constitutional validity of a New York statute *™* prohibiting use of the 
name ‘‘United Nations’’ without the consent of the Secretary General was 
upheld. 


Treaties—third-party beneficiary and agency 


Plaintiff, the alleged victim of Nazi persecution, sued the defendant, an 
agency for the distribution of funds under an agreement between Israel 
and the Federal Republic of Germany in 1952. The complaint was dis- 
missed on the ground that plaintiff failed to establish himself as a third- 
party beneficiary and that the Luxembourg Agreements of 1957 did not 
ereate the agency. Revici v. Conference of Jewish Material Claims, 174 
N.Y.S. 2d 825 (Sup. Ct., Spee. Term, N. Y. County, Part III, May 9, 1958, 
Hofstadter, J.). 


Nore: A similar conclusion was reached in Application of Jewish Second- 
ary Schools Movement, 174 N.Y.S. 2d 560 (Sup. Ct., Spee. Term, N. Y. 
County, Part I, May 1, 1958, Hecht, J.). 


AMERICAN CASES ON ENEMY PROPERTY AND TRADING WITH THE ENEMY 


Société Internationale v. Rogers, 357 U. S. 197 (June 16, 1958), reprinted 
supra, p. 177, dismissal of complaint with prejudice not justified where fail- 
ure to comply with pretrial production order was not due to own fault 
but to the fact that it might violate Swiss law; Illinois Cen. R.R. v. Rogers, 
253 F.2d 349 (D.C. Cir., Feb. 27, 1958), where claim of Japanese company 
was not paid but correctness undisputed at time of war, title passed to cus- 
todian ; Herrmann v. Rogers, 256 F.2d 871 (9th Cir., April 2, 1958), even 
though trustee had discretion to pay if he found the property not subject 


16 Art. VIII, See. 2 (b). 17 Sec. 964-a of the Penal Law. 
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to confiscation, the interests of the beneficiary were within the seizure 
power; Willenbrock v. Rogers, 255 F.2d 236 (3rd Cir., April 22, 1958), 
‘‘“enemy’’ contemplates something more than mere physical presence but 
something less than domicile; Kammholz v. Allen, 256 F.2d 437 (2nd Cir., 
June 13, 1958), contingent future interests properly seized by Alien 
Property Custodian; Diz v. Brownell, 159 F.Supp. 163 (E.D.N.Y., Feb. 
19, 1958), corporations were ‘‘nationals’’ and thus purchase without li- 
cense could vest no rights in the purchaser; Kind v. Rogers, 162 F.Supp. 
197 (W.D.N.Y., April 23, 1958), insufficient identity of interest, issues and 
parties to find res judicata in subsequent action where issues concerned 
alleged personal status of plaintiff-trustee as constructive enemy alien; 
Kuerschner & Rauchwarenfabrik v. N. Y. Trust Co., 162 F.Supp. 481 
(S.D.N.Y., June 2, 1958), bank depositor could not recover damages since 
loss was unforeseeable when deposit was made before 1941 and funds were 
later frozen ; In Re Ronkendorf’s Estate, 324 Pac.2d 941 (Calif. App., May 
6, 1958), Attorney General entitled to succeed to property after termination 
of war and claim of American claimant rejected; In Re Camac’s Estate, 
172 N.Y.S. 2d 29 (Surr. Ct., N. Y. Cty., Jan. 30, 1958), Alien Property 
Custodian entitled to income only after accepting such a distribution for 
sixteen years; In Re Stock’s Estate, 172 N.Y.S. 2d 927 (Surr. Ct., N. Y. 
Cty., March 5, 1958), vesting order vested both vested and contingent re- 
mainders in Attorney General. 
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BOOK REVIEWS AND NOTES 


Derecho Internacional Piblico. Vols. I and II (4th ed.). By Alberte 
Ulloa. Madrid: Ediciones Iberoamericanas, 8.A., 1957. pp. 694, 569. 
Index. 


The two recent outstanding treatises by the Argentine jurist, Podesta 
Costa, and the Brazilian jurist, Accioly, are now joined by a third treatise 
by a Peruvian jurist of equal distinction, Professor Ulloa, whose numerous 
contributions to the field of international law have already marked him 
as a scholar of first rank. This fourth edition of his two volumes, first 
published in 1926 and 1929, is more than a new edition; it is in large part 
a new work marked by what might be called a re-orientation of traditional 
theory to conform to modern conditions, together with an exposition of the 
developments of recent years. 

Professor Ulloa follows the Latin American tradition in rejecting the 
rigidity of the positive approach to international law which dominated 
jurisprudence a half-century ago, but at the same time he recognizes that 
the older natural law is undergoing a modern resurrection which is open- 
ing up new vistas of a wider field of international relations. The whole 
chapter on ‘‘basis’’ and ‘‘method’’ is carefully reasoned, and the para- 
graphs on the Russian conception of international law show a clear under- 
standing of the incompatibility of Soviet ideology with Western moral con- 
ceptions in relation to the rights and duties of states. Significant of the 
scientific approach of the author is his analysis of the so-called doctrine 
of ‘‘ American international law,’’ which he finds to be rather an expression 
of continental solidarity than a specific body of rules exclusively appli- 
eable in America. 

Of special value to North American students will be the Peruvian inter- 
pretation of particular issues involving the foreign policy of that country, 
in much the same way in which a Peruvian might turn to the works of 
Moore, Hyde and Hackworth for international law as understood by the 
United States. Thus the author’s comments upon the Estrada Doctrine 
of recognition are illustrated by the citation of numerous Peruvian cases 
and by a valuable commentary upon the procedure of recognition in gen- 
eral; the right of ‘‘conservation’’ gives us details of the Letitia dispute 
between Peru and Colombia; the question of boundaries leads to the dis- 
tinction between uti possidetis and uti possideiis juris and its application 
to the boundaries between Peru and its neighbors; the international pro- 
tection of the rights of man leads to comment on the Peruvian law of 
immigration; the freedom of the seas raises in acute form the question of 
the continental shelf and the extension of territorial waters based upon 
the urgent needs of the Peruvian national fisheries; under jurisdiction 
the problem of asylum is treated at length and the case of Haya de la Torre 


explained in full. 
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The closing chapters of Volume II deal with the pacific settlement of 
disputes, the inter-American system of consultation, international ad- 
ministration, the United Nations, the historical background and develop- 
ment of the Organization of American States, and finally a brief outline 
of measures of coercion. 

Professor Ulloa is to be congratulated upon the scholarly treatise here 
presented to us, and students in their turn can welcome the original ob- 
servations which the author makes in chapter after chapter upon inter- 
national law in its present stage of development. The reviewer has long 
wished that the individual Latin American countries might prepare col- 
leetions of documents from the records of their foreign offices. Professor 
Ulloa’s volumes open the door to that task, giving it a classification of 
topies and indicating the more important fields of research. 


C. G. Fenwick 


International Law. By Georg Schwarzenberger. Vol. 1 (3rd ed.) : Jnter- 
national Law As Applied by International Courts and Tribunals. I. 
London: Stevens and Sons Ltd., 1957. pp. xlviii, 808. Index. £3 3 s. 


The third edition of Dr. Schwarzenberger’s work is much larger than 
its predecessor. It is divided into two parts, of which only the first is 
reviewed here. In this part, 808 pages are required to cover topics which, 
with ancillary material, occupied only some 280 pages in the second edition. 
The second.part, not yet published, is to deal with war, neutrality and the 
law of international institutions. The new edition is longer not only 
because new material is included, but also because the author expresses his 
own views with greater freedom. 

Dr. Schwarzenberger’s general attitude toward the law of nations 
remains conservative. He stresses the need for judicial restraint, warns 
against ‘‘subjectivity unlimited’’ which would irreparably blur ‘‘the 
border line between lex lata and lex ferenda,’’ and subordinates the réle of 
international courts (‘‘law-determining agencies’’) in the development of 
international law to that of the ‘‘law-creating processes’’ (treaties, custom 
and ‘‘general principles of law’’). Among the latter, he still views ‘‘gen- 
eral principles of law’’ with considerable caution, although he no longer 
dubs them a ‘‘subsidiary source’’ of international law. The reserved atti- 
tude toward ‘‘general principles of law’’ is consistent with Dr. Sechwarzen- 
berger’s general distrust of concepts derived by analogy from private 
law and his insistence on the autonomy and distinctiveness of international 
law. It does not prevent him, however, from invoking ‘festoppel’’ as an 
operative concept in a wide variety of situations. 

The author’s conservatism is further evident in his treatment of many 
substantive topics. Sovereignty occupies an honored place among the 
seven ‘‘fundamental principles of international law’’ formulated in his 
1955 Hague lectures and now used freely as analytical tools. The existence 
of a strong presumption in favor of sovereignty is repeatedly affirmed. 
This positivist position is reflected in a skeptical attitude toward new doc- 
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trines on such matters as the international legal personality of individuals, 
the continental shelf, rights to the use of international rivers, and treaty 
rights of third-party beneficiaries. The author criticizes the International 
Court for going beyond what he regards as existing law and encouraging 
undue subjectivity in the Fisheries, Nottebohm and Reservations to the 
Genocide Convention cases. He also questions the attribution of objective 
international legal personality to the United Nations in the Reparation for 
Injuries case. 

Much of Dr. Schwarzenberger’s conservatism is justified. It is based 
on a sober apprehension of the realities of international life and of the 
frailty of many international institutions, including the Court. It should 
serve as a needed warning against the fatuous hopes and the flights of 
legal fancy still fashionable in certain quarters. Yet one wonders if Dr. 
Schwarzenberger remains faithful to his own inductive method in dog- 
matically seeking to minimize the importance of judicial decisions in the 
development of international law by denying them the réle of a ‘‘law- 
creating process.’’ Whether the conceptualistic subordination of judicial 
decisions to customary law in Article 38 of the Statute of the Court is 
true to life can be determined, after all, only by empirical observation. 
Although the author rightly points out that ‘‘the more an asserted rule 
happens to be in line with the basic structure of the legal systems in ques- 
tion and generally felt requirements of the society or community which 
it serves, the more likely it is to be accepted,’’ he presents no evidence on 
the actual impact of the Court’s decisions upon the subsequent behavior of 
state officials and other decision-makers. Yet, unless a static position is 
dogmatically taken, it must be admitted that the Court’s decisions may 
sometimes effectively serve to change the law precisely because they help 
to sweep away rules consecrated by past practice which are no longer 
responsive to the needs of the international community. 

Dr. Schwarzenberger, despite his studied conservatism, is by no means a 
partisan of the naive view that judges do not make the law. Although the 
courts ‘‘maintain the pious fiction that they have merely applied the law 
as it stands,’’ judicial legislation does take place. The courts necessarily 
have a ‘‘practically free hand”’ in the interpretation of treaties, where the 
choice of one or another method ‘‘is a characteristic form of masking inar- 
ticulate preferences and individual views on the proper balance between 
rights and duties in a treaty nexus.’’ The same is largely true of the inter- 
pretation of customary law. In vast areas of the law, good decisions can 
be made only by the application of ‘‘considerations of reasonableness and 
good faith’’ which Dr. Schwarzenberger now terms ‘‘the jus aequum rule.”’ 
Despite his distaste for ‘‘subjectivity,’’ he freely admits that in the ap- 
plication of this rule ‘‘a measure of subjectivity in the judicial balancing 
process is unavoidable.’’ He urges the courts to be more explicit im 
revealing the real grounds for their decisions, including equitable consid- 
erations. It is only for reasons of policy, therefore, that he counsels the 
Court ‘‘to curb severely’’ its ‘‘quasi-legislative tendencies,’’ lest ‘‘im- 
patience and reforming zeal’’ lead ‘‘to undue acceleration of the process.” 
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Although the book does not pretend to be an exhaustive digest of inter- 
national case law, its great practical value needs no emphasis. It contains 
a wealth of new interpretations and insights. The readers of this JouRNAL, 
for example, will recognize Dr. Schwarzenberger’s radically new approach 
to the problem of acquisition of territory, first presented here in 1957. The 
93-page bibliography, though hardly exhaustive, is among the best in the 
field. There are also some weaknesses. Some dicta are unduly magnified 
in importance. Explicit differentiation of the various kinds of jurisdic- 
tion (judicial, legislative, executive) would have improved the presenta- 
tion of that topic. The discussion of international torts suffers from gen- 
erality and lack of lucidity. The rich arbitral material on the content 
of the ‘‘minimum standard”’ is not fully utilized, and unnecessary doubt 
is cast on its value. The old problem of state responsibility for acts of 
different kinds of officials appears under the strange and misleading title 
of ‘‘Senior and Junior Civil Servants.’’ The use of preparatory work in 
the interpretation of treaties is analyzed with far greater perception and 
persuasiveness in Lauterpacht’s The Development of International Law by 
the International Court (1958). Certain cases of interest (e.g., Megalidis 
v. Turkey) are inexplicably omitted. 

One looks with pleasant anticipation to the appearance of the second part 


of this distinguished work. 
O. J. Lissitzyn 


Diritto Internazionale. Vol. I1: Organizzazione Internazionale. Part I: 
Soggetti a Carattere Territoriale. By Angelo Piero Sereni. Milan: 
Dott. A. Giuffré, 1958. pp. xvi, 235-770. 


Professor Sereni’s treatise on international law will consist of four parts 
in five volumes. The General Part (Volume I) has been published (see 
this writer’s review in this JoURNAL, 1957, pp. 441-443). The third part 
will treat international relations, particularly treaties, the fourth part, 
international controversies and their solution. The second part (Volume 
II) gives the organization of the international community. Its first part, 
now under review, treats of international persons of territorial character 
(states and insurgents recognized as a belligerent party) ; the second part 
has as its subject international persons of a functional character, particu- 
larly international organizations. 

The book is an excellent work and would, as we have said of the first 
volume, invite long and friendly discussions as to agreements and disagree- 
ments. After a discussion of the general principles, the author treats the 
coming into existence, modifications, extinction and subjective qualifica- 
tions of states, their organization, territory, subjects and national juris- 
diction. All the present-day problems are fully discussed. It is a work 
of much research, of great knowledge and, generally speaking, free from 
factual errors.’ 

Naturally, there are disagreements in details. The author accepts only 


1QOnly on p. 742 a eurious lapsus calami happened to the author, tracing the Calvo 
clause to a ‘‘ Mexican statesman.’’ 
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states and recognized insurgents as international persons of a territorial 
character. We believe this no longer corresponds to present-day positive 
international law, which recognizes non-states as partial subjects of inter- 
national law. The author himself recognizes that a subject of international 
law is any entity to which one or more norms of international law are ad- 
dressed. Non-states are partial subjects of international law: that was 
the status of the Dominions and of India in the League of Nations, that 
is the status of the Ukraine and of Byelorussia in the United Nations; 
that would have been the status of the ‘‘Free Territory of Trieste,’’ had 
it come into existence. There are European colonies in the Americas ad- 
mitted, with a limited status, to Pan American specialized organizations. 

As we have stated with regard to the first volume, Professor Sereni in 
general stands close to the ‘‘ Vienna School,’’ and with many of his formula- 
tions we fully agree. It is entirely correct that international law itself 
determines who its subjects are; that sovereignty as a legal concept is, in 
Verdross’ formulation, ‘‘ Vélkerrechtsunmittelbarkeit’’; that the theory of 
so-called ‘‘fundamental rights of states’’ is a remnant of natural law doc- 
trines; that the coming into existence of a new state is not merely a his- 
torical fact, but international law lays down the legal requisites which 
condition the birth of a new state. In the formulation of this reviewer, 
the author clearly distinguishes between ‘‘states in the sense of interna- 
tional law’’ and ‘‘states in the sense of municipal law’’ and builds on this 
basis his theory of the Unions of States. The principle of equality of 
states is correctly understood as equality before, but not necessarily in, law. 
We entirely agree with his pages on the recognition of states and de facto 
governments, on the identity of states under international law, and with his 
insistence on the norm of effectivity. It is entirely correct that it is inter- 
national law which determines the ‘‘domaine réservé’’ of states. We agree 
that states have constitutional autonomy by international law, that the 
territory, in Kelsen’s formula, is the spatial sphere of validity of the 
municipal legal order. The distinction between territorial sovereignty and 
mere territorial supremacy is correct. In harmony with the ‘‘ Vienna 
School,’’ the book is a legal treatise, distinguishing clearly not only between 
general and particular international law, but, first of all, between law and 
politics and between positive law and proposals de lege ferenda. 

Sereni’s general approach also often brings him close to the monistie con- 
struction of the primacy of international law. Yet he retains the logically 
untenable dualistic doctrine as a heritage of the Italian School. Thus, 
the author is unable to conceive the internal law, e.g., of the United Nations 
as international law; this internal law seems to him to be neither inter- 
national nor municipal law. For the same reason, he is unable, contrary 
to positive law, to see in an individual even a partial subject under par- 
ticular international law. Again, for the same reason, the Tribunaur 
Arbitraux Miztes, instituted by the peace treaties concluded at the end of 
the first World War, are for the author not international tribunals. 

The gravest damage which the dualistic doctrine has done to this work is 
the part dealing with international organs. Again we find the theory of 
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‘fecommon organs,’’ a theory which goes back to Jellinek and has been 
greatly nurtured in the Italian School, although some prominent Italian 
international lawyers have abandoned it. This theory believes that where 
the international organization is not itself a subject in international law, 
there are no organs of the organization, but the acts of the representatives 
of the members are identically imputed to the member states, a construc- 
tion obviously already inadequate, where resolutions are adopted by ma- 
jority vote. But the whole construction is basically untenable. An organ 
is an international organ, if it is international by creation and function. 
A legal community, and hence also the international community, can only 
act through organs. It must have its own organs; but in the primitive 
international community there are no special organs. The organs of the 
international community are the states or organs composed of men who 
are, at the same time, also organs of their states: Scelle’s ‘‘dédoublement 
fonctionnel.’’ The international community is not, as is usually said, 
‘‘unorganized’’; it is only primitively organized, just as in a primitive 
municipal law the individual, through legally recognized self-help, becomes 
an organ of the community; otherwise he could only be conceived as a 
criminal. It is high time to throw the theory of ‘‘organi comuni’’ defini- 
tively overboard; it not only prevents insight and legal construction of 
international organizations, which become more important from day to 
day, but also bars understanding of the primitive ‘‘unorganized’’ inter- 
national community. 
Joser L. Kunz 


Mezhdunarodnyi Sud Organizatsii Ob’edinennykh Natsii [The Interna- 
tional Court of the United Nations Organization]. By S. B. Krylov. 
Moscow: Gosudarstvennoye Izdatelstvo Yuridicheskoi Literatury, 1958. 
pp. 167. Rubles 6.40. 


The first Soviet judge of the International Court of Justice, who retired 
from the bench in 1952, has written an unpretentious but informative ac- 
count of the Court and its work. As he explains in the prefatory note, 
this account incorporates in part the numerous articles written by him for 
the Soviet legal periodical Sovetskoe Gosudarstvo i Pravo under the pen 
name of §. Borisov. Following a brief outline of the organization, com- 
position, procedure and competence of the Court, its decisions and advisory 
opinions are summarized and commented upon under the headings of the 
competence of the Court, interpretation of the United Nations Charter, 
responsibility of states, ‘‘questions of population’’ (the Morocco and the 
Nottebohm cases), territorial sovereignty, diplomatic immunity (the 
Asylum cases), treaties, and the arbitral process. 

The treatment is very largely factual, although Judge Krylov does not 
hesitate to characterize certain decisions and opinions (particularly those 
from which he dissented) as unsatisfactory or incorrect. There is an 
interesting description of the steps by which the Court reached its decision 
and prepared its opinion in the Corfu Channel case. From time to time 
the reader encounters references to ‘‘American-English imperialists’’ and 
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the like, as well as occasional imputations of political motivation to the 
Court, but, in comparison with many Soviet commentaries on international 
affairs, the book is written in a restrained vein. Judge Krylov praises 
Judges McNair and Basdevant for the independence they showed in voting 
in certain cases against their own governments, but refrains from pointing 
out that on at least one issue (the competence of the Court to interpret the 
United Nations Charter) he, too, tacitly disagreed with his government. 
Despite the strictures on some particular decisions and opinions, Judge 
Krylov’s over-all verdict on the Court is cautiously favorable. He believes 
that the Court, despite its ‘‘modest réle in international life,’’ has on the 
whole served the causes of ‘‘international legality’’ and ‘‘peaceful co- 
existence.”’ 
O. J. Lissitzyn 


‘“*Obshchiye Printsipy Prava’’ v Mezhdunarodnom Prave {‘‘ General Prin- 
ciples of Law’’ in International Law]. By V. M. Koretsky. Kiev: 
Izdatelstvo Akademii Nauk Ukrainskoi SSR, 1957. pp. 52. Rubles 
1.85. 


Soviet and Western jurists have long disagreed on the correct inter- 
pretation of the concept of ‘‘general principles of law recognized by 
civilized nations’’ as a source of international law. V. M. Koretsky, of 
the Ukrainian Academy of Sciences, who is known to many Western inter- 
national lawyers as the first Soviet member of the United Nations Inter- 
national Law Commission, now contributes an exposition and defense of 
the Soviet position in the form of an attack on the predominant Western 
view that ‘‘general principles of law’’ are primarily principles common to 
various systems of municipal law. This view is characterized as an effort 
to impose the Western capitalist concepts on the rest of the world. It is 
said to be linked with the tendency to revive ‘‘natural law’’ as another 
device designed for the same purpose. Both devices, it is asserted, are em- 
ployed in attempts to diminish the sovereignty and independence of states 
and to facilitate intervention in domestic affairs, particularly for the 
purpose of protecting the property interests of foreign investors. 

Academician Koretsky does not deny that certain general legal concepts, 
such as self-defense, vis major, lease, trusteeship and succession, are to 
be found in both municipal and international law, but he stresses that their 
content need not be the same. The content of international law, he main- 
tains, must be determined solely by reference to international relations, 
agreements between states, international practice, and the principles de- 
duced from this practice. He points out that in endeavoring to determine 
the content of ‘‘general principles of law’’ Western jurists rarely make 
a comparative study of all the systems of municipal law, but usually limit 
themselves to one or two Western systems, ignoring the law of Asian- 
African countries and of the socialist states. He concludes by reiterating 
the familiar Soviet contention that ‘‘general principles of law’’ mean 
general principles of international law, and by calling for the acceptance 
of the ‘‘great democratic principles’’ of complete equality, respect for the 
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territorial integrity, independence and sovereignty of states, and non- 
intervention. 

It would be easy but sterile to dismiss Academician Koretsky’s pamphlet 
as ‘‘just another piece of Soviet propaganda.’’ It is better to take heed of 
it as a warning against Western myopia. 

O. J. Lissirzyn 


World Peace through World Law. By Grenville Clark and Louis B. Sohn. 
Cambridge, Massachusetts: Harvard University Press; London: Oxford 
University Press, 1958. pp. xxxvi, 540. Appendices. Index. $7.50. 


This volume represents a combination of the document entitled ‘‘ Peace 
through Disarmament and Charter Revision,’’ published by the authors in 
1953, and the supplement to that document published in 1956. As stated 
by Mr. Clark in the introduction (p. xxxiii), it ‘‘reflects a change of empha- 
sis’’; complete disarmament is treated in the present volume ‘‘as one of 
several interrelated and equally indispensable elements of world order 
rather than as an end in itself.’’ The other measures considered by the 
authors to be essential for the achievement of world peace through world 
law are indicated in their proposals for organization of a United Nations 
Peace Force and for radical changes in the composition, powers and method 
of voting of the General Assembly of the United Nations; replacement of 
the present Security Council by an Executive Council responsible to the 
General Assembly; establishment of a World Equity Tribunal, a World 
Conciliation Board and regional courts inferior to the International Court 
of Justice; establishment of a World Development Authority under the 
general supervision of the Economic and Social Council; establishment of 
a United Nations Revenue System; and adoption of a Bill of Rights. 

National disarmament, according to the authors’ proposals, would be 
provided for in a revision of Article 1 of the Charter and in their first 
Annex (pp. 203-299), based on the view that ‘‘if the peoples of the world 
really want to prevent war, they must be willing to pay the price in the 
shape of disarmament which is not only universal and enforceable, but also 
complete”? (p. 204). After the achievement of ‘‘universal and complete 
national disarmament . . . in a simultaneous and proportionate manner’’ 
in ‘‘a preparatory stage of two years and an actual disarmament stage of 
ten years’’ (p. 204), the only military forces in the world would be the 
United Nations Peace Force, of 200,000 to 600,000 men on active duty and 
600,000 to 1,200,000 in reserve, provided for in Annex IT (pp. 300-320). 
The Inspection Service charged with verification of the observance of the 
obligations of each nation under the plan would be under the general 
direction of an Inspection Commission composed of five nationals of smaller 
nations (p. 206). It would exercise its powers in relation to nuclear as 
well as conventional weapons, but ‘‘additional safeguards in respect of 
nuclear (atomic) energy would be placed in the hands of a new and 
separate world agency—the United Nations Nuclear Energy Authority”’ 

p. 206). The enforcement measures which may be adopted ‘‘against indi- 
viduals, organizations and nations’’ are set forth in general terms in 
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Articles 29 to 32 (pp. 292-299) of Annex I. Article 29 provides that the 
General Assembly of the United Nations shall ‘‘enact laws defining what 
violations of this Annex or of any law or regulation enacted thereunder, 
either by individuals or by private organizations, shall be deemed to be 
offenses against the United Nations.”’ 

The General Assembly, according to the authors’ proposed revision of 
Article 9 of the Charter, would consist, not of the Members of the United 
Nations, but of ‘‘Representatives from all the member Nations and from 
the non-self-governing and trust territories under their administration.’’ 
The number of representatives from each member nation would be in 
proportion to its population, the numbers ranging from thirty representa- 
tives for each nation with a population of over 140,000,000, to one repre- 
sentative for each nation with a population of not over 500,000. 

According to the authors’ revision of Articles 10, 11 and 17 of the 
Charter, the General Assembly would have the power to enact legislation 
binding upon member nations with respect to national disarmament, the 
United Nations Peace Force, sanctions against nations and individuals, and 
the raising of revenue. Under their revision of Articles 10, 11 and 24, the 

reneral Assembly would also have the primary responsibility for the main- 
tenance of international peace and security and would have the power 
to direct and control the policies and actions of all organs and agencies of 
the United Nations with the exception of the judicial and conciliation 
organs. 

Under the authors’ revision of Article 18, the members of the General 
Assembly would vote as individuals, and each of them would have one vote. 

The Security Council, under the authors’ revision of Chapter V of the 
Charter, would be replaced by an Executive Council consisting of seven- 
teen Representatives elected by the General Assembly for four-year terms 
and subject to removal upon a vote of lack of confidence by the General 
Assembly. The Executive Council would act as the agent of the General 
Assembly in maintaining international peace and security and in ensuring 
compliance with the revised Charter and the laws and regulations enacted 
thereunder. The members of the Council would vote as individuals, and, 
except as to specified important matters, on which an affirmative vote of 
fourteen members would be required, decisions of the Council would be by 
affirmative vote of eleven members. 

The authors’ proposals for rounding out a United Nations judicial and 
conciliation system are presented in connection with their proposed re- 
vision of Articles 36, 37, and 92 to 95 of the Charter and in their Annex 
III (pp. 321-330). The World Equity Tribunal of fifteen members and 
the World Conciliation Board of five members would be established by 
separate statutes (pp. 324-327). The Tribunal would deal with disputes, 
not primarily of a legal nature, involving nations, non-self-governing terri- 
tories, the United Nations and specialized agencies of the United Nations. 
The Board would ‘‘help in bringing about mutually acceptable agreements 
between nations which become involved in disputes or situations dangerous 
to peace’’ (p. 325). Under Article 36 of the Charter, as revised by the 
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authors, the General Assembly, the Executive Council or any nation con- 
cerned would have the right to submit to the International Court of Justice 
for final determination legal questions on the basis of which a dispute or 
situation endangering peace and security could be satisfactorily settled ; 
and non-legal questions material to such a dispute or situation could be 
referred to the World Conciliation Board or to the World Equity Tribunal. 
Under Article 94 of the Charter, as revised by the authors, any nation 
which failed to comply with any recommendation of the World Equity 
Tribunal approved by the General Assembly under Article 36 could be 
subjected to measures decided upon by the General Assembly. The 
regional courts which would constitute a part of the judicial and concilia- 
tion system would be established in not less than twenty nor more than 
forty regions throughout the world. Each of these courts would be com- 
posed of three to nine judges. Their jurisdiction would include offenses of 
individuals and private organizations against the revised Charter or the 
laws and regulations enacted thereunder; authorization of inspections in 
connection with disarmament; disputes regarding rent of premises oc- 
eupied by United Nations agencies; matters of which they are given juris- 
diction in any law or regulation enacted under the revised Charter, in- 
volving nations, individuals or private organizations, et cetera (pp. 327- 
329). 

The World Development Authority provided for in the authors’ re- 
vision of Article 59 of the Charter and in their Annex IV is 


intended to be . . . the most important medium for the realization by 
the United Nations of its great purpose to advance ‘‘social progress 
and better standards of life in larger freedom’’ through ‘‘ international 
machinery for the promotion of the economic and social advancement 
of all peoples.’’ 


The proposed Revenue System of the United Nations (Annex V, pp. 333— 
343) is intended to supplement Article 17 of the revised Charter. 


The formula for the apportionment of the total budget would be based 
upon the ability to pay of the people of the member Nations, with the 
limitation . . . that the amount to be contributed by the people of 
any member Nation in any year shall not exceed two and one half 
per cent of the estimated gross national product of that nation in that 
year. (p. 333.) 


The authors believe that ‘‘for the support of the United Nations a reliable 
system for the raising of large sums—of the order of $30-$40 billion per 
annum—is absolutely essential’’ (p. 343). 

The proposed Bill of Rights (Annex VII, pp. 350-351) would reserve to 
the member nations or their peoples all powers not delegated, expressly or 
by clear implication, to the United Nations, and would contain prohibitions 
and guarantees designed ‘‘to provide the utmost possible assurance against 
the violation by the United Nations of . . . fundamental rights of man.’’ 

The authors ‘‘have tried hard’’ to set forth in this volume a plan which 
‘ought (their italics) to be acceptable to all nations’’ (p. xiii). They ree- 
ognize that ‘‘better solutions may be hammered out in the process of 
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debate’’ (p. xxxiii). They believe that the Charter, revised in accordance 
with their proposals, ‘‘ would actually create world institutions with fully 
adequate power to enforce peace in all circumstances’’ (p. 199). They 
consider it reasonable to hope that the Charter, so revised, would be ratified 
by five-sixths of all the nations of the world, including every nation with 
a population of more than forty million, ‘‘quite promptly after its sub- 
mission’’ (p. 201). 

Many of the readers of this JouRNAL will have less confidence than the 
authors have in the ultimate victory of reason over unreason in the con- 
duct of nations. None of us can withhold applause for the energy, the 
industry, the erudition and skill and the faith in mankind that are repre- 
sented by this book. 

Ep@ar TURLINGTON 


Le Raccomandazioni Internazionali. By Antonio Malintoppi. Pubblica- 
zioni dell’Instituto di Diritto Internazionale dell’Universita di Roma, 
No.1.) Milan: Dott. A. Giuffré, 1958. p. xiv, 371. L. 2,000. 


International recommendations are declarations of intentions, directives 
or mere wishes which, within the realm of international relations, are 
usually addressed by corporate bodies to their members or to outsiders 
Recommendations were probably adopted at first by conferences and con- 
gresses ; at the present time they are one of the chief forms of expression of 
international organizations. International recommendations, therefore, 
have come to be identified with the functioning of international organiza- 
tions, and they have been the object of legal analyses, especially in connec- 
tion with the nature and activities of those bodies. 

Malintoppi, a worthy addition to the ranks of the Italian School of inter- 
national law, has now written the first book-length treatment of this im- 
portant subject preparatory to his appointment as a full professor. The 
book constitutes a thorough, well-reasoned and amply documented analysis 
of the vexing problem of the nature of international recommendations. 

The work is divided into three long chapters (each subdivided into 
several sections), respectively dealing with the legal problem of recom- 
mendations (pp. 1-114), recommendations constituting what he calls ‘‘legal 
facts’’ (pp. 115-245), and recommendations constituting what he calls 
‘legally relevant facts’’ (pp. 246-368). According to the author, recom- 
mendations fall into two classes: inter-organic recommendations, which 
are those addressed by one organ to another within the same organization 
(e.g., by the General Assembly to the Economie and Social Council of the 
United Nations); and inter-subjective recommendations, which are ad- 
dressed by an international organization to another subject of international 
law, whether or not a member of the organization itself. The book deals 
with inter-subjective recommendations only. According to the author, 
these recommendations, aside from their social validity, have legal validity 
in that they are governed by legal rules. The author asserts and proposes 
to demonstrate the existence of a general rule of international law em- 
powering international organizations to enact recommendations. All rec- 
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ommendations, therefore, have some legal basis and value in that they are 
contemplated by a rule of international law. The legal effect of recom- 
mendations, however, is not always the same: some have direct and others 
merely indirect effect. A recommendation has direct effect, and is, there- 
fore, following the author’s terminology, a legal fact, if it either waives 
or creates an obligation of the addressee. 

In the second chapter of his book the author examines the various types 
of recommendations having direct effect, very few of which waive pre- 
existing obligations of the states; less infrequently, an organization may, 
by means of a recommendation, impose duties on its members or impart 
binding directives upon other organizations (e.g., the recommendations ad- 
dressed by the United Nations to the specialized agencies for purposes of 
co-ordination). The third chapter deals with the recommendations which 
produce indirect effects only, and are, therefore, according to the author’s 
terminology, nothing more than legally relevant facts. These recommenda- 
tions, and they are in the majority, while not legally binding, have some 
legal relevancy: for instance, deliberate, systematic and unjustified refusal 
by one of its members to pay heed to the recommendations of an organiza- 
tion may constitute a violation of the duty of co-operation which, according 
to the author, is incumbent upon all members of international organizations. 

Professor Malintoppi’s book is a provocative work, although in the 
reviewer’s Opinion it outlines certain trends in the development, rather 
than the present status, of the law of international recommendations. So 
far, the term ‘‘recommendation’’ is a vague and ill-definable expression at 
best, which therefore hardly lends itself as a basis for systematic analysis 
and general conclusions. The general approach to the problem of recom- 
mendations should be historical rather than conceptual. Recommendations 
having binding force are creatures of a few provisions in some charters; 
they constitute an anomalous class. It is highly questionable, therefore, 
whether they should be lumped into the same class with those which have 
a merely exhortative value. Perhaps the former are closer and more akin 
to other acts of international organizations, often called ‘‘decisions’’ or 
‘‘directives,’’ the binding force of which is expressly provided for in the 
charters of the international bodies from which they originate. The whole 
topic would be clarified if, in the fvture, the term ‘‘recommendation’’ 
were consistently used in international instruments in its usual meaning, 
namely, to indicate an utterance which is not legally binding. Limiting 
the analysis to the majority of the recommendations, which by general 
consent do not have binding force in themselves, it is important to note 
that acts devoid of binding force (e.g., protests, declarations, notifications, 
ete.,) have been known in international law for a long period of time. The 
power to issue them is inherent in the very existence of the subject from 
which they emanate; they are, in fact, manifestations of the freedom of 
every subject of international law to express its intentions, aims and 
wishes. Proceeding on this general assumption, a constructive approach 
to the subject of the legal effect of recommendations may be that of de- 
termining the possible binding force of each of them on its own merits 
and on the basis of the circumstances under which it was adopted. 
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In the realm of international law as well as in that of the common law, 
there is at all times a twilight zone which is not yet law, but in which 
social and moral considerations are especially persuasive. It is in dealing 
with issues which are within this area that recommendations serve a 
specific purpose and may be more effective; for the real function of most 
recommendations is not to create binding rules of law but rather to 
compel the states to take sides and to go on record before public opinion 
on the issues which are involved. A study of this aspect and purpose of 
recommendations would be especially effective if it would consider analogies 
in nature and purpose between them and certain non-binding acts, often 
resorted to in legal relations within common-law countries, such as gentle- 
men’s agreements, letters of intent, et cetera, which are slowly finding their 
way into international relations. 

The preceding remarks are not so much a criticism of Professor Malin- 
toppi’s thesis as a suggestion of a broader approach to the subject. Pro- 
fessor Malintoppi’s brilliant and thoughtful book has laid the foundation 
for any future treatment of the basic problems raised by international 


recommendations. 
ANGELO PIERO SERENI 


The Red Cross Conventions. By G. 1. A.D. Draper. New York: Frederick 
A. Praeger, Ine.; London: Stevens and Sons Ltd., 1958. pp. ix, 228. 
Index. $6.00; 35 s. 


This volume consists of the revised texts of five public lectures on the 
Geneva Conventions for the Protection of War Victims of August 12, 1949, 
delivered at King’s College, University of London, in 1957. A zealous 
publisher has nearly doubled the size of the book by including the texts 
of the Geneva Conventions and of the British Geneva Conventions Act, 
1957, as appendices. 

The five chapters of the book, corresponding to the lectures as originally 
delivered, deal with the background and general principles of the conven- 
tions, the Civilians Convention, the Prisoners of War Convention, the two 
Sick and Wounded Conventions, and the contributions of the conventions 
to the law of war. A short series of lectures could no more than provide 
an introduction to the 417 articles of the treaties, and, for a detailed 
treatment of the conventions, Mr. Draper refers the student to comprehen 
sive commentaries which are being published by the International Com- 
mittee of the Red Cross. 

The book is more than a mere synopsis of the provisions of the treaties. 
Mr. Draper has not hesitated to draw attention to the inadequacies of the 
conventions, whether as the consequence of faults in their drafting or of 
later technical developments, and to the problems to which they are likely 
to give rise in major wars of the future. Among the more important of 
these problems is the question whether Article 7 of the Prisoners of War 
Convention, prohibiting the renunciation of rights by prisoners, offers 
an obstacle to the release of prisoners to civilian status or to their volun- 
teering for service with the armed forces of the Detaining Power (pp. 
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18 and 54). This question of the prisoner’s changing ideological sides 
during captivity leads to an inquiry whether the soldier deserting from 
the enemy forces must be held as a prisoner of war, a question which 
Mr. Draper answers in the negative (p. 53), consistently with views pub- 
lished by the International Committee of the Red Cross. He correctly 
points out that the conventions are not altogether adaptable to the op- 
erations of international military commands (pp. 57-58) and that the 
problem was not correctly analyzed by the United Nations Command 
during the Korean conflict (p. 70). While some reference is made to the 
requirement that future war crimes trials be held before national tribunals 
(pp. 21 and 108), insufficient emphasis has perhaps been placed on the 
fact that the Prisoners of War Convention, in requiring that prisoners of 
war be tried for war crimes under the same conditions as the armed forces 
of the Detaining Power, may forbid another Nuremberg Tribunal, unless 
nations are willing to create international tribunals to try their own 
soldiers, sailors, and airmen. 

Because Mr. Draper has not hesitated to deal with the really difficult 
questions, a number of his conclusions will not necessarily meet with gen- 
eral acceptance. Some of his readers may not agree that the provisions of 
the Prisoners of War Convention on repatriation ‘‘failed’’ at the con- 
clusion of the Korean War (p. 112) or that the fact that nuclear weapons 
may cause injury to the wounded and sick would make their use unlawful 
(p. 100). But the views of Mr. Draper, who has prosecuted war criminals 
and has served as Assistant Director of Army Legal Services in the War 
Office and as a consultant to the British Government on questions of the 
law of war, are undoubtedly entitled to great weight. There can certainly 
be no dissent from his conclusion that the Geneva Conventions are ‘‘an 
emphatic avowal before the world that the humanitarian principles of 
justice and compassion must govern and determine the treatment of man 
by man if our civilisation is to be worthy of the name.’’ 


R. R. Baxter 


Nationalization: A Study in the Protection of Alien Property in Inter- 
national Law. By Isi Foighel. London: Stevens and Sons, Ltd.; 
Toronto: Carswell & Co.; Copenhagen: Nyt Nordisk Forlag Arnold 
Busck, 1957. pp. 136. Appendices. $4.85; £18 s. 6 d. 


The author of this small volume is an assistant professor in the University 
of Copenhagen. As stated in the preface by his colleague, Professor Alf 
Ross, the treaties and national enactments which he has brought together 
and analyzed present ‘‘a body of information not to be found elsewhere 
in legal literature.’’ The national enactments referred to are the nationali- 
zation laws of eighteen states: Austria, Bulgaria, Burma, China, Czecho- 
slovakia, Egypt, France, Great Britain, Holland, Hungary, India, Iran, 
Yugoslavia, Mexico, New Zealand, Poland, Rumania and the Soviet Union. 
These laws are analyzed at pages 59-69 in Part II of the book, subtitled 
“Legality.’’ The treaties referred to are bilateral treaties concluded by 
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nine nationalizing states (Bulgaria, Czechoslovakia, France, Hungary, 
Yugoslavia, Mexico, Poland, Rumania and the Soviet Union) for payment 
of compensation to other states. The detailed analysis of these treaties, 
with special reference to liability in international law to pay compensation, 
forms of compensation, property for which compensation is given, eligi- 
bility to claim compensation and extent of compensation, constitutes Part 
III of the book, subtitled ‘‘Compensation’’ (pp. 75-133). The content 
of Part I (pp. 11-38) is indicated by the subtitle: ‘‘ Background.’’ 

Nationalization is defined by the author as ‘‘a special category of acqui- 
sition of property . . . dictated by economic motives and having as its 
purpose the continued and essentially unaltered exploitation of the par- 
ticular property’’ (pp. 18-19). It is distinguished from ‘‘expropriations 
and general restrictions on property’’ by the fact that it is ‘‘not motivated 
by the desire of the state to take over or restrict the use of the property 
for the benefit of a special purpose . . . different from the previous use,”’ 
but by the desire of the state ‘‘to take over and carry on the hitherto prac 
tised utilization of the property’’ (pp. 18-19). 

The author’s analysis of the nationalization laws of the eighteen countries 
mentioned above is preceded by a discussion in the course of which he 
observes that nationalization without compensation may possibly be ‘‘a 
legitimate step justified by international law,’’ even though payment of 
compensation may be required by international law and failure to pay 
compensation may therefore be ‘‘an independent breach of the law’’ (p. 40). 

On the basis of his analysis of the nationalization laws of the eighteen 
countries the author concludes that 

it is inadmissible to maintain that . . . there should exist a generally 
accepted international standard whose substance is that nationaliza- 
tion . . . is in conflict with international law . . . so that the alien 
or the country of his nationality can oppose the nationalization and 
claim recovery of the property. (pp. 69-70.) 
He notes, however, that the majority of these laws ‘‘contain provisions 
concerning the liability of the nationalizing state to pay compensation” 
(p. 69). 

The view that ‘‘the nationalization of foreign property entails a liability 
for the nationalizing state to pay compensation’’ is, according to the author, 
‘‘apparently confirmed’’ (p. 77) by the forty-eight treaties which he ex- 
amines in detail. ‘‘Treaty practice up till now,’’ he adds, ‘‘has not been 
extensive enough, and in some respects has been too special in character, 
to be a basis for a decisive attitude to this question,’’ but, ‘‘with this 
reservation in mind, it may be maintained . . . that the recent development 
in the rules of international law in respect of nationalization seems to be 
tending towards a rule involving liability to pay compensation to foreigners 
affected by nationalization’’ (p. 85). He refers in this connection to 
‘*practical considerations’’ and to ‘‘the paradoxical situation that a country 
at the same time nationalizes foreign property and also tries to persuade 
foreign countries and their nationals [to] invest in, for example, technical 
installations for the development of the national resources of the country” 


(pp. 85-87). TURLINGTON 
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La Protezione Diplomatica delle Societad. By Giovanni Battaglini. Padua: 
Cedam, 1957. pp. xviii, 354. 


This is a monograph on the diplomatic protection of juridical persons. 
The author starts from the critique of the traditional theory dealing with 
this problem. According to him, one must begin with the diplomatic 
protection of individuals; here there is certainly a corresponding rule of 
general international law. In recent years some international lawyers 
have held that this diplomatic protection is an antiquated formula, since 
the right belongs to the individual; they emphasize that the measure of 
the damage claimed is the damage suffered by the individual. The author 
states that this construction is wrong, as it is in contradiction with positive 
international law, as shown by the practice of states and by the decisions 
of national and international courts. In this reviewer’s opinion, that is 
correct. The Hague Court has laid down that by the espousal of an 
individual’s claim the character of the litigation is changed; the claim 
is by and against a state; only states have access to the Hague Court. 
To exercise diplomatic protection is a discretionary right of the state; it 
may, for political reasons, withhold it, although its national has suffered 
damage in violation of a rule of general international law; on the other 
hand, it may exercise it, even if the damaged individual makes no claim; an 
individual, by accepting a Calvo clause in a contract, cannot contract 
away the right of diplomatic protection which belongs to his state. Dam- 
ages are paid from state to state. The claimant state is under no obliga- 
tion to distribute the indemnity fully to the individual in question. The 
claimant state can withdraw from a procedure already started, may make 
a settlement out of court, can accept less than the damage suffered. The 
claimant state is neither the representative nor the procedural substitute 
of the individual. Diplomatic protection is the subjective right of the 
state; the claimant state, as the Hague Court stated, claims for a wrong 
done to the state in the person of its national, because private property of 
nationals, invested abroad, is a part of the national wealth; not to allow 
illegal damage to be done to its nationals, whose property forms part of 
the national domain, is in the national interest. That is why an ab- 
solutely certain norm in the law of international claims demands the con- 
tinuing nationality of the individual. Nationality is the ‘‘inner side’’ 
of diplomatic protection, just as diplomatic protection is the only inter- 
national right growing out of nationality. But it must be effective na- 
tionality which can be opposed to other states; the Nottebohm decision is 
quoted and fully accepted. 

As far as the diplomatic protection of juridical persons is concerned, it 
can be provided by treaty. But in general international law, a rule hardly 
exists as to the diplomatic protection of corporations as such. The citizen- 
ship of corporations alone is insufficient. State practice shows that states 
do not exercise diplomatic protection in favor of corporations which are 
even their own citizens, if the majority of shareholders are nationals of 
another state. On the other hand, they do exercise diplomatic protection 
on behalf of the shareholders who are their nationals, even if the corpora- 
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tion is a foreign citizen and even a citizen of the state vis-a-vis which the 
diplomatic protection is exercised. 

The young Italian author makes use of the whole available literature 
in many languages; he does not neglect theoretical reasoning. But what 
is particularly interesting is that he attacks the question as a practical 
problem and makes full use of the practice of states, and that he makes a 
study and analysis of hundreds of cases of the Hague Court, international 
tribunals, Mixed Claims Commissions, Mixed Arbitral Tribunals. It is 


an interesting and a very good study. - 
8 Joser L. Kunz 


La Situation Juridique des Pécheries Sédentaires en Haute-Mer. By 
Alexandre Papandreou. Athens: Revue Hellénique de Droit Interna- 
tional, 1958. pp. xii, 153. 


Mr. Papandreou’s volume, written as a doctoral thesis at the University 
of Geneva, is a welcome addition to the scanty legal literature specifically 
devoted to this subject. It usefully brings together and analyzes the views 
of writers and some leading examples of state practice, although in neither 
eategory is it exhaustive or wholly free from minor errors. The study 
contains little novel information on state practice, and omits some (such as 
the Egyptian and Libyan sponge-fishery legislation) which might have 
been included. A more serious defect is the inadequate discussion (less 
than six pages) of the nature in fact of the so-called ‘‘sedentary’’ fisheries 
—the species concerned, the reicvant biological and environmental factors, 
and the difficult question of defining a ‘‘sedentary’’ marine organism. 

In his discussion of principle, the author observes that the possession of 
special rights by a single state over a sedentary fishery in the high seas 
necessarily derogates from the general freedom of the seas, and hence any 
such claim should be strictly evaluated and recognized in only the clearest 
eases. Although such claims may validly exist in exceptional situations, 
they must be founded on long, peaceful, and effective use and control by 
the claiming state without substantial opposition from other states. On 
this view, he persuasively finds it unnecessary and unsound to introduce 
the continental shelf doctrine in support of alleged rights over sedentary 
fisheries, and he considers that the International Law Commission erred in 
associating the two in its final draft articles on the law of the sea. Mr 
Papandreou’s study was completed before the Geneva Conference of 1958 
substantially adopted the Commission’s views on the subject, and he would 


no doubt deplore this result. ee 


The United Nations and Economic and Social Co-operation. By Robert 
E. Asher, Walter M. Kotschnig, William Adams Brown, Jr., and As- 
sociates. Washington, D. C.: The Brookings Institution, 1957. pp. xii. 
561. $2.50. 

Any attempt to survey and explain the economic and social co-operation 
within the framework of the United Nations is welcome, as this is an area 
of operations little known and understood. The serious student of inter- 


ie 
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national organization has had no work of depth to use in connection with 
the transition from the system of the League of Nations to that of the 
United Nations. Especially lacking has been a study of the heritage from 
the League of Nations, the work of the Hot Springs and Bretton Woods 
Conferences in relation to the functions and operations of the United 
Nations. This and much more are accomplished in this volume, one in a 
seven-volume series being published by the Brookings Institution. 

The approach to the complex problem of economic and social co-operation 
is functional. Four chapters are devoted to the economic category of 
problems and two to social action, welfare and social defense, one to educa- 
tion, science and culture, and one to problems of underdeveloped countries. 
In addition, there are the usual introductory and concluding appraisals, 
plus the second chapter entitled ‘‘ Action in Emergency Situations.’’ This 
chapter is both interesting and informative in its approach to an analysis 
of results. 

There is no index. The topical table of contents assists the informed 
reader to locate material. The less informed person, however, may stumble 
in the process of finding the answer to questions. For example, the prob- 
lems and accomplishments of the specialized agencies are discussed ac- 
cording to category of operations. Thus the reader must know how many 
such agencies there are or consult the summary information contained in 
Appendix B. 

Promotion of the general welfare within the framework of the United 
Nations is a complicated process, as the authors successfully show. 
Throughout the work they give adequate attention to the scope of activities 
and to methods of solving problems, determining priorities, and securing 
financial support for programs. They have attempted to analyze results 
and obstacles; they have addressed themselves to the organizational frame- 
work and considered ‘‘whether changes in constitutional and organiza- 
tional arrangements are needed.’’ There is no adequate discussion of 
efforts of the League of Nations to revise its procedures in the area of 
economie and social operations. The authors have rendered a great serv- 
ice in presenting a detailed and documented study of economic and social 
co-operation. 

Mary E. BraDSHAW 


Mexico and the United Nations. By Jorge Castafiieda. New York: Man- 
hattan Publishing Company, 1958. pp. ix, 244. Index. $3.00. 


The present volume represents the contribution of the Legal Counselor 
of the Mexican Foreign Service to the series of studies inaugurated by the 
Carnegie Endowment for International Peace in the interest of assessing 
the ‘“‘strengths and weaknesses’’ of the United Nations in terms of the 
national expectations of individual countries. What impact has the United 
Nations had upon their national policies, and how far in their judgment 
has the United Nations been effective as an agency to achieve the purposes 
for which it was established? The volume was planned by agreement be- 
tween the Endowment and El Colegio de México, and, in addition to 
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designating a research assistant to study the reactions of Mexican public 
opinion, a study group of jurists and university professors was named to 
examine the author’s draft, discuss it and propose modifications, leaving 
him, however, responsible for its final content. 

The general description given by the author of the policies of the Mexican 
Delegations toward the United Nations during the ten-year period covered 
by the volume reflect the same progressive and democratic attitude shown 
by the Mexican Delegation to the Conference held at Mexico City two 
months before the Conference at San Francisco, that is to say, support for 
the principle of universality of membership, the elimination of the restric- 
tions on the competence of the United Nations in cases of international 
controversies, the liberation of colonial countries, care for the protection 
of minorities and of fundamental human rights. 

What will come as a surprise are the author’s separate and more detailed 
conclusions with respect to ‘‘Pan Americanism’”’ as a regional agency and 
the Inter-American Treaty of Reciprocal Assistance as a regional form of 
collective self-defense. He is concerned with the question whether at 
present it is to the interest of Latin America, and particularly of Mexico, 
to have a regional agency which embraces the United States. The so-called 
American international law, he explains, is largely made up of principles 
common to other countries, except for certain matters, such as the status 
of foreigners, in which the interests of Latin America and the United States 
are antagonistic. The principle of non-intervention was born not of the 
union but of the disunion of the Hemisphere. Instead of ‘‘representative 
democracy’’ being a bond of unity, as proclaimed in various resolutions, 
one of the most powerful reasons for the perpetuation of dictatorial regimes 
is the ‘‘decided moral and material support which they have been his- 
torically furnished by the United States.’’ The Rio Treaty, he fears, is 
beginning to lose its original objective of collective defense and, in the 
light of the Guatemalan case in 1954, threatens to become a means to 
condemn and eventually to overthrow the national regimes of states, to the 
extent that they do not meet with the approval of a majority of the Amer'- 
ean Republics. 

The indictment is severe, and it will be of interest to all who are concerned 
with the future of inter-American relations to know whether the author 
has interpreted Mexican public opinion correctly. Much evidence, it is 
believed, can be found to show that the author’s views are not shared by 


other Mexican scholars of equal distinction. 
C. G. FENWICK 


Un Témoignage sur la Communauté des Siz. Luxembourg: Communaute 


Européenne du Charbon et de 1’Acier, 1957. pp. 121. Fr. 320. 


At the end of the five-years’ transitional period, the European Coal and 
Steel Community is a going concern. This report, prepared for the Com- 
mon Assembly of the Community by one of its Committees (with Mr 
Wigny as rapporteur), reviews the state of the Community with undisguised 
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pride: By the end of 1956 the relative increase in coal and steel produc- 
tion was higher in the Community than anywhere in the world except in 
the Soviet Union. The intra-community trade in these commodities had 
gained by 92% as against a gain of 66% in other commodities. The per- 
centage of exports to third countries was highest in the world and imports 
had increased considerably. While giving due credit to the liberalizing 
influence of the Organization for European Economic Co-operation (OEEC) 
and the General Agreement on Tariffs and Trade (GATT), and particu- 
larly to the important impact of the economic boom in Europe, the report 
attributes ‘‘a substantial part of the progress’’ to the opening of the 
common market of some 160 million people. 

The first of two parts of the report examines the functioning of the 
several organs of the Community with the checks and balances imposed 
by the Community Treaty. The second part deals with the economic and 
social achievements, concluding that the benefits of the common market 
have been obtained without impairment of any significant national interests 
of the members or of third states; there is no indication that the Com- 
munity will develop into an introverted, protectionist unit. Shortcomings 
(such as the failure to remove discriminatory tariffs in transportation other 
than by railways) as well as accomplishments are noted. 

The main contribution of this well-conceived report lies in the fact that 
it is written from the special angle of the least powerful of the principal 
organs of the Community, the Common Assembly. Unlike the High Au- 
thority, which is endowed with significant ‘‘supranational’’ powers of 
decision with respect to the producers of coal and steel, the Assembly, with 
one exception noted below, was given the authority to do little more than 
to receive reports and debate them. It has sought to develop these limited 
powers through independent studies, fact-finding and expert opinion, ques- 
tioning of the High Authority, insistence on being advised in advance of 
new projects, adoption of resolutions and mobilization of public opinion 
by its debates. The Assembly has prodded the High Authority when this 
executive body hesitated in the face of opposition by member governments, 
and has given it moral and political support in its relations with the 
governments. At times strong criticism was heard in the Assembly of 
the Authority’s failure to act more effectively against cartels, of its price 
policies, ete. But the Assembly never considered exercising its single 
legally significant power—that of a vote of censure—which would force 
the ‘‘fall’’? of the High Authority. In the words of the report, the As- 
sembly managed to exercise genuine supervision over the policies and ac- 
tivities of the High Authority. , 

In its effort to assert ‘‘democratic control’’ the Assembly has had less 
influence—the report notes regretfully—upon the Special Council of 
Ministers, the Community organ composed of cabinet ministers repre- 
senting the member governments. This organ is to perform the delicate 
task of co-ordinating Community policies on steel and coal with the na- 
tional economic policies of the member governments in the other economic 
sectors. It is mainly in this body that the Community interest is con- 
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fronted by special national interests. The Assembly has been pressing the 
Couneil to publish reports of its deliberations and specify the reasons for 
its decisions in order to allow a measure of surveillance. Thus ‘‘customary 
law is slowly developing.’’ 

The Consultative Committee, an advisory body in the Community com- 
posed of employers, workers and consumers, was given by the treaty the 
task of giving advice upon request. When the Committee sought to inter- 
rogate the High Authority on general programs, the Assembly stepped in, 
asserting its exclusive right of policy control. Again, the Assembly over- 
rode the attempt by this Committee to withhold the records of its proceed 
ings from the Assembly. 

If the Assembly’s influence is limited in relation to the Special Council 
of Ministers, it appears practically non-existent with respect to the na- 
tional governments. This the report considers ‘‘a grave lacwna’’ in the 
scheme of democratic control: a member government which chooses to 
block a Community decision is not answerable to the Common Assembly. 

The Common Assembly held its last session in Strasbourg in March, 
1958. It has been replaced by a new Assembly serving the three Com- 
munities of the Six: the European Coal and Steel Community, the Euro- 
pean Economic Community (the ‘‘Common Market’’) and the European 
Atomic Energy Community (EURATOM). The patterns of action de- 
veloped in the Common Assembly and described by Mr. Wigny will most 
likely be followed in the new Assembly. This adds further utility to Mr. 
Wigny’s interesting report. 

ERIC STEIN 


International Trade Arbitration: A Road to World-Wide Cooperation. 
Edited by Martin Domke. New York: American Arbitration Associa- 
tion, 1958. pp. ii, 311. $4.50. 


It is singular that an activity as widespread and vital in our national 
and international economies as commercial arbitration should be so meager 
in its literature. The instant collection of essays is a notable contribu- 
tion towards filling that gap. Anyone interested in the development of 
international trade as well as arbitration will find it interesting and re- 
warding reading. The timeliness of the text is illuminated by the fact 
that its publication coincided with the recent Conference on International 
Commercial Arbitration held at the United Nations on the basis of resolu- 
tions of the Economic and Social Council. 

The volume consists of a series of essays by distinguished contributors 
under the section headings of economic aspects, treaty problems, inter- 
national machinery for the settlement of trade disputes, state trading, 
comparative views on arbitration practice, uniform laws, enforcement of 
arbitral awards, special legal problems, and examples of commodity arbi- 
tration. The book closes with a number of useful appendices and a 
bibliography. 

The articles by Charles H. Sullivan and Herman Walker, Jr., of the 
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Department of State, on ‘‘United States Treaty Policy on Commercial 
Arbitration’’ should be contrasted with the trenchant criticism and com 
ment of Clifford J. Hynning at pages 120-121. It will be apparent that, 
although the Department may have gone as far as it could in this matter 
under the limitations of practical politics, it has little cause for satis- 
faction in the monumentality of its accomplishments in treaty legislation. 

Professor Sohn has, as would be expected from him, a remarkably 
thorough and valuable article reviewing ‘‘ Proposals for the Establishment 
of a System of International Tribunals’’ which have been made in recent 
years. 

A most neglected and a most important topic in current legal literature, 
namely, state trading, is the subject of three articles by Professors Seidl- 
Hohenveldern and Hazard and by Samuel Pisar of UNESCO. 

The section on comparative views on arbitration practice is perhaps 
the most valuable one. Clifford J. Hynning, in ‘‘A Comparison of British 
and American Policies on International Commercial Arbitration,’’ makes 
abundantly clear the need for progress by the United States in this field. 
William Catron Jones’ ‘‘History of Commercial Arbitration in England 
and the United States: A Summary View’’ brings to light many historical 
facts of interest. Pieter Sanders’ comparative law study gives succinctly 
much valuable information and affords lawyers of the common-law world 
a brief description of the nature of the ‘‘amiable compositeur’’ on the 
Continent. Charles Carabiber, President, Court of Arbitration, Inter- 
national Chamber of Commerce, writes on the ‘‘Conditions of Develop- 
ment of International Commercial Arbitration.’’ He criticizes the 
dichotomy of ‘‘national’’ and ‘‘foreign’’ arbitral awards and makes the 
significant point that so-called ‘‘foreign’’ awards in fact partake of an 
international character derived from the residence of the parties in 
different countries and the international character of the contract out of 
which the arbitration eventuates. 

Professor Nadelmann contributes an article on ‘‘Uniform Legislation 
vs. International Conventions’’ as means for unification of law, which 
should be read by scholars of public and private international law as well 
as comparative law. Its significance is much wider than arbitration. 
Mario Matteucci, Secretary General of the International Institute for the 
Unification of Private Law, has a stimulating article, ‘‘Utopia and Reality 
in the Realm of Arbitration.’’ Professor Kagel proposes ‘‘An Inter- 
national Registry for Arbitration Awards.’’ Two other valuable articles, 
one on measures for the promotion of arbitration and the other on private 
international law, are contributed by Professor Siegert and Ernest Mezger 
of the Paris Bar, respectively. 

While the above articles do not exhaust the contributions to the study, 
they indicate the breadth and quality of the inquiries gathered together 
under the able editorship of Dr. Martin Domke. It is a most interesting, 
illuminating and useful addition to a field of the literature which urgently 


requires further development. 
KENNETH S. CARLSTON 
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Le Nouveau Panaméricanisme: L’Evolution du Systéme Inter-Américain 
vers le Fédéralisme. By René-Jean Dupuy. Paris: Editions A. Pedone, 
1956. pp. 256. 


It is perhaps well that an estimate of a regional organization should be 
written by one outside the regional group who can view it in the light of 
the larger field of universal international law. At any rate, this estimate 
of the new Panamericanism by a French scholar presents a fresh point of 
view that should make American scholars check their own more limited 
outlook and see themselves as others see them. 

‘*Federalism’’ is a strong word to use, even though it is not as strong 
to a European as it is to a Mexican or an Argentine, with whom it would 
doubtless provoke immediately a hostile reaction. But the author knows 
the background of his problem as well as its present application, and before 
proceeding to analyze the present situation he examines the development 
of continental solidarity in its moral and economic, as well as in its politi- 
cal, aspects. The physical setting of the Western Hemisphere is noted, 
followed by some acute observations on the ideology of America, expressed 
in an individualism drawn from the principles of Locke and Montesquieu 
and in a strong sense of national sovereignty in the relations of the state 
with other states. Sovereignty brings with it the equality of states, which 
might well have been in conflict with hemispheric unity except for the 
counteraction of elements cf continental solidarity, due to the isolation 
of the New World from the Old. 

Following a chapter dealing with the evolution of inter-American rela- 
tions during and immediately after the war, the author examines ‘‘Pan 
American Law,’’ dealing with ‘‘legislative’’ organs and ‘‘collective legisla- 
tion’’; Pan American procedures for the settlement of disputes; and Pan 
American ‘‘security,’’ this last section surveying the organs established, 
the restraints imposed upon intervention and the resort to force, and the 
application of collective measures in concrete cases. 

The conclusions of the author are somewhat subtle, matching the ma- 
terial tendencies toward greater solidarity (federalism?) with the ideologi- 
cal appeal of the great moral currents coming from Spain, Portugal and 


France: 


The South American soul is by nature divided: it animates a body of 
which the feet are Indian, the hands Yankee, the heart Spanish, and 


the head often French. 
C. G. Fenwick 


Soviet Diplomacy and the Spanish Civil War. By David T. Cattell. 
Berkeley and Los Angeles: University of California Press, 1957. pp. xi. 
204. Index. $2.00, paper; $3.00, cloth. 


Notwithstanding the passage of twenty years, there are still many 
aspects of the tortuous activity connected with the Spanish Civil War that 
remain to be fully clarified. The present volume probes the réle of Soviet 
diplomacy during the war and seeks to examine the objects of Moscow's 


Vol. 53 
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policy. For this purpose the author has examined Soviet literature and 
Russian press accounts. He has consulted the captured German Foreign 
Office archives. He has also had access to some of the International Non- 
Intervention Committee records and talked with its Secretary. The study 
is not narrowly confined to a description of Soviet moves alone, but views 
these in the context of the general maneuvering of the Powers at the time. 

One sets the book down grateful to the author for turning the search- 
light of determined scholarship upon Soviet diplomacy in the Spanish war. 
He has ferreted out and documented numerous phases of Soviet action 
and provided a more complete story of its diplomacy in this regard than 
we have had heretofore. When all is done, one is disappointed, however, 
in how relatively little more we know about the whole matter than was 
generally apparent in informed circles at the time. This shortcoming 
is not to be laid upon the author’s doorstep, for he has done a commendable 
piece of research and analysis. Until scholars can gain free access to 
carefully guarded records in Soviet, Fascist and other hands, little more can 
probably be added, except by way of amplified interpretation, to what Dr. 
Cattell and others have set down. 

The present volume deals essentially with the formal side of Soviet 
diplomacy. The partisan activities of the Communist apparatus have been 
dealt with by the author in a companion volume. The treatment covers 
Soviet pronouncements and diplomatic interchanges with the Powers in 
connection with the outbreak of the war, the Non-Intervention Agreement, 
the control scheme, the problem of volunteers, a few of the incidents re- 
lating to attacks upon vessels, and the réle (or exclusion) of the League 
of Nations. 

It is the author’s thesis that Soviet diplomacy was guided largely by the 
rising tide of German and Italian power which Moscow was coming to see 
as an eventual danger to itself. The object of its diplomacy, he believes, 
was to draw closer to Britain and France for collective security, while 
goading the timid governments of these countries to take bolder stands 
to save the republican regime in Spain, to oppose Fascist designs there, 
and to ‘‘delay and deplete’? German and Italian armaments. Soviet 
intervention by supply of arms and ‘‘volunteers’’ had as its goal, in the 
author’s opinion, enabling the existent regime to fight a war of attrition 
against the Germans and Italians, thereby wearing down their danger to 
Russia. He believes that this, rather than setting up a Communist regime 
subordinate to Moscow, was its chief end. In reviewing Soviet actions and 
statements the author minimizes the traditional aspects of Soviet policy 
of fishing in troubled waters and of exploiting revolutionary situations. 
And he makes no connection between the organization of bands of ‘‘ volun- 
teers’’ for Spain and the use or threat of such forces in other revolutionary 
and critical situations before and since then. 

In conclusion, the author feels that the outcome of the war did not end 
as disadvantageously for Britain and France as many, including the 
Communists, thought it would, in view of the Nazi and Fascist interven- 
tions. But it did mark a turning point in Soviet policy. For from ‘‘pre- 
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ferring a policy of collective security and alliance with England and 
France, the Soviet leaders decided on appeasement and agreement with 
Hitler.’’ It was ‘‘no accident,’’ in the author’s view, ‘‘that this reversal 
came with the end of the Spanish Civil War.’’ The refusal of London and 
Paris, for good reasons of their own national choosing, to make common 
cause with Moscow in the turgid diplomacy of 1936-1938 was unquestion- 
ably a factor, along with the Munich Accord, in paving the way for the 


Russo-German Pact of 1939. 
NoRMAN .J. PADELFORD 
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Edward B. Glick. 

——,Fall, 1958 (Vol. 1, No. 3). Italy’s New Role in the Mediterranean (pp. 10 
11), Renato Fronte; Mare Nostrum—‘ Our Own Sea’ (pp. 12-15), A. Gour; The Franco- 
Israeli Rapprochement (pp. 16-17), Saint-Evremond. 

MICHIGAN Law REeEvIEW, November, 1958 (Vol. 57, No. 1). The United Nations 
Emergency Force—Legal Status (pp. 56-81), Dudley H. Chapman. 

NEDERLANDS TIJDSCHRIFT VOOR INTERNATIONAAL RECHT, July, 1958 (Vol. 5, No. 3). 
The Measures Taken by the Indonesian Government against Netherlands Enterprises 
(pp. 227-247), Board of Editors; Conflict van Tractaatsregels. Huwelijken van 
Hongaarse vluchtelingen in Nederland (pp. 248-254), C. W. Dubbink; Une Régle d 
Conflits uniforme en matiére d’Obligations alimentaires envers les enfants (pp. 255 
273), A. E. von Overbeck; International Aspects of American and Netherlands Anti- 
trust Legislation (pp. 274-298), H. Smit; De Herziening van het Handvest (pp. 299- 
310), J. F. Engers; L’Influence du Rétablissement de l’Indépendance sur l’Organisation 
judiciaire au Maroc (pp. 311-320), J. A. E. Buiskool. 

New YorkK LAw Forum, July, 1958 (Vol. 4, No. 3). On the Threshold of Space: 
Toward a Cosmic Law (pp. 305-328), Stephen Gorove. 

OSTERREICHISCHE ZEITSCHRIFT FUR OFFENTLICHES RECHT, May, 1958 (Vol. 9, No. 1). 
Der Kampf um die Menschenrechtskonventionen der Vereinten Nationen (pp. 1-65), 
Robert Langer. 

PEKING REVIEW, September 30, 
(pp. 9-11), Y.C.F.; ‘‘A Thousand Accusing Fingers’’ (pp. 11-13). 

——, October 21, 1958 (Vol. 1, No. 34). The U. 8S. Aggressors Are Our Teachers 
by Negative Example (p. 6); Washington’s Shameful Record (pp. 7-9), T.R.C. 

UNIVERSITY OF PENNSYLVANIA LAW REVIEW, June, 1958 (Vol. 106, No. 8). The 
Brussels Entente: Export Combination in the World Steel Market (pp. 1079-1116), 


Martin J. Rosen. 
— —, November, 1958 (Vol. 107, No. 1). Expatriation for Voting in Foreign 


Political Election Held Necessary and Proper to Congress’ Foreign Affairs Power 
(pp. 118-122); Federal Tort Claims Act—Sovereign Immunity of Municipality Held 
No Bar to Federal Government’s Defense of Contributory Negligence (pp. 122-127). 

PoLitica INTERNACIONAL, June, 1958 (No. 37). La Revelacién del Sahara (pp. 25- 

48), Juan Benito Arranz Cesteros; Sobre el Libro Blanco de Defensa britdnico (pp. 
51-58), Juan de Zavala y Castella; En torno a la Conferencia norteafricana de Tanger 
(pp. 65-71), Rodolfo Gil Benumeya; El Panamericanismo y la Federacién de las Indias 
Occidentales (pp. 73-80), Félix G. Fernandez-Shaw; Los Estados Unidos y las Rela 
ciones interamericanas (pp. 81-87), Fernando Murillo Rubiera; La politica internacional 
durante los meses de abril y mayo de 1958 (pp. 99-108), Fernando Murillo Rubiera. 
, August, 1958 (No. 38). En torno a un Parangén: Equilibrio politico y bt- 
polaridad posbélica (pp. 9-53), Camilo Barcia Trelles; Las Relaciones econémicas de 
los Estados Unidos y la América hispana: una situacién de desequilibrio, origen de 
recelos y resentimientos (pp. 71-89), Jaime Menéndez Fernandez; La Sitwacidn inter- 
nacional del Comunismo: Krushev ‘‘el Liberal’’ (pp. 93-101), Juan Dacio; Sobre la 
Politica de la China Continental (pp. 103-112), Julio Cola Alberich; Perspectivas 
Politicas recientes en el Semicontinente Indostano (pp. 113-118), Rodolfo Gil Benumeya; 
Fallos del Pacto de Bagdad (pp. 119-125), Carmen Martin de la Escalera; La Politica 
internacional durante los meses de junio y julio de 1958 (pp. 129-134), Fernando 
Murillo Rubiera. 

POLITISCHE StupIEN, April, 1958 (Vol. 9, No. 96). Perspektiven (pp. 221-226), 
Hans Lehmann; Staat und Recht in der UdSSR seit 1918 (pp. 239-246), Reinhart 
Maurach; Dulles g Dulles (pp. 248-253), Joachim Joesten. 

, May, 1958 (Vol. 9, No. 97). Perspektiven (pp. 293-298), Hans Lehmann; Der 
Kommunismus und die Eroberung der Welt (pp. 299-311), Antoine Pinay; Von Stalin 
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cu Chruschtschew (pp. 312-317), Ernst Kux; Internationale Wdhrungsprobleme der 
Gegenwart (pp. 320-328), Otmar Emminger. 

——, June, 1958 (Vol. 9, No. 98). Perspektiven (pp. 365-370), Hans Lehmann; 
Der Kommunismus und die Eroberung der Welt (pp. 371-382), Antoine Pinay; Von 
Stalin zu Chruschtschew (pp. 398-402), Ernst Kux. 

——, July, 1958 (Vol. 9, No. 99). Perspektiven (pp. 441-446), Hans Lehmann; 
Droht ein neues Jalta? (pp. 447-457), Alfred Mozer; Diplomatie in der modernen Welt 
(pp. 460-466), Georg Federer. 

——, August, 1958 (Vol. 9, No. 100). Perspektiven (pp. 515-520), Hans Lehmann; 
**Regieren’’ oder Regieren? (pp. 544-549), Walter Lippmann; Armeen und die Versu- 
chung der Macht (pp. 569-572), Hermann Proebst; Bericht iiber die Behinderung der 
menschlichen Beziehungen zwischen der Bundesrepublik und der Sowjetzone (pp. 573- 
581). 

—, September, 1958 (Vol. 9, No. 101). Perspektiven (pp. 605-610), Hans Leh- 
mann; Dulles und die Mittelostkrise (pp. 611-616), Arnold Sehoenenberg. 

REVISTA DA FACULDADE DE DIREITO (University of Sao Paulo), 1956 (Vol. 51). O 
‘*trust’’ Anglo-Americano e o ‘‘ fideicomiso’’ Latino Americano (pp. 182-202), Walde- 
mar Ferreira; Os Pactos dos Direitos Humanos (pp. 203-225), J. Canuto Mendes de 
\lmeida; As Nacdes Unidas e os Direitos do Homem (pp. 247-263), Anténio di 
Sampaio Doria. 

——, 1957 (Vol. 52). Pacto sdbre os direitos do homem (pp. 261-265), Anténio de 
Sampaio Déria. 

REVISTA DE DERECHO Y CIENCIAS PoLiticas (University of San Marcos, Lima), 1957 
(Vol. 21, Nos. 1-3). Prerrogativas de los Jefes de Estado y de los Agentes diplo 
maticos (pp. 75-180), Guillermo Garcia Montifar. 

REVISTA DE DERECHO INTERNACIONAL Y CIENCIAS DIPLOMATICAS (Rosario, Argentina) 
1957 (Vol. 6, No. 12). Derecho de Asilo (pp. 7-34), Rail Rodriguez Araya; La 
Ratificacién de los Convenios de la O.1.T. y sus efectos en el orden interno (pp. 35 
74), José Maria Cosentino; El Ministro de Relaciones Exteriores. Elogio del Senor Conds 
Reinhard (pp. 75-85), C. M. de Talleyrand; La Santa Alianza (pp. 87-89) ; Interrupcion 
de Relaciones diplomdticas entre Argentina y Venezuela (pp. 97-106); La Conferencia 
Econémica Interamericana de Buenos Aires (Agosto-Septiembre de 1957) (pp. 107-121), 
Iris Mabel Laredo. 

REVISTA DE LA UNIVERSIDAD DE MEDELLIN, August, 1958 (Vol. 2, No. 3). Del Aporte 
de la Antigiiedad al Derecho Internacional (pp. 351-369), René Arias Montoya. 

REVISTA DO SERVICO PUBLICO, October, 1957 (Vol. 77, No. 1). As atribuicdes 
diplomaticas e consulares (pp. 28-48), G. E. do Nascimento e Silva. 

REVISTA BRASILEIRA DE PoLiTicA INTERNACIONAL, June, 1958 (Vol. 1, No. 2). 
Brasil-Paraguai: Uma Experiéncia de Cooperacdo Administrativa (pp. 5-17), Lucio 
Meira; Relagdes Diplomdticas com a Unido Soviética (pp. 18-28), Oswaldo Aranha; 
O Desarmamento como Fator de Desenvolvimento Econémico na América Latina (pp. 
29-44), Gonzalo J. Facio; A Africa na Era do Petréleo (pp. 45-73), Adolpho Justo 
Bezerra de Meneses; Porque um Mercado Regional Latino-Americano? (pp. 74-121), 
José Garrido Térres; Contréle Internacional de Matérias-Primas (pp. 122-143), Alvaro 
Barcelos Fagundes; O Brasil e 0s Organismos Internacionais para as Migracées (pp. 
144-155), Celso A. de Souza e Silva. 

REVISTA PERUANA DE DERECHO INTERNACIONAL, January-June, 1957 (Vol. 17, No. 
51). El Régimen Jiiridico del Mar (pp. 5-81), Alberto Ulloa; Facilidades d 
Transito otorgadas a Bolivia por el Perit y Chile, a través de su Historia Republicana 
(pp. 82-118), Jorge Morelli Pando; La Conferencia de las Naciones Unidas sobre el 
Estatuto del Organismo Internacional de Energia Atémica (pp. 119-125); La Comisién 
Preparatoria del Organismo Internacional de Energia Atémica (pp. 125-126). 

REVUE DE Droit INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SOTTILE), July-September, 1958 (Vol. 36, No. 3). Le Nouveau Droit Pénal Inter 
national (pp. 241-251), Jean Graven; Les Prisonniers de Guerre Italiens encore 
détenus en Russie 14 ans apres la fin de la Guerre (pp. 252-255), Fr. Barclay Brown; 
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L’Etablissement d’une Cour Criminelle Internationale (pp. 256-272), V. Vespasien 
Pella; L’O.N.U. et le Droit (pp. 273-274), Bernard Béguin; L’Antagonisme anglo- 
irlandais de 1911 a 1950 (pp. 275-285), André Cocatre-Zilgien. 

REVUE DE DroIT INTERNATIONAL POUR LE MOYEN-ORIENT, June, 1958 (Vol. 7, No. 1). 
Nationalism, Nationalization and International Law (pp. 1-18), Kenneth 8S. Carlston. 

REVUE DE L’INSTITUT DE SOCcIOLOGIE (Brussels University), 1958 (No. 2). Droit 
des Gens positif et Sociologie des Relations internationales (pp. 335-390), Romain 
Yakemtchouk. 

REVUE DU Droit PUBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE ET A L’ETRANGER, 
July-August, 1958 (Vol. 74, No. 4). Le Respect des Droits de l’Homme dans la 
Guerre Internationale et dans la Guerre Civile (pp. 613-675), Emile Giraud; Revue 
de Jurisprudence Francaise en Matiére Internationale (pp. 808-834), André Gervais. 
, September—October, 1958 (Vol. 74, No. 5). L’Ordre Juridique de la C.E.C.A. 
vu a travers la Jurisprudence de sa Cour de Justice (pp. 841-865), Maurice Lagrange. 

REVUE CRITIQUE DE Droit INTERNATIONAL PRiv£, April-June, 1958 (Vol. 47, No. 2). 
Autonomie de la Volonté et Arbitrage (pp. 255-284), Frédéric-Edouard Klein; Droit 
du travail et Conflits de lois devant le deuxiéme Congrés international de droit du travai 
(pp. 285-320), Marthe Simon-Depitre; La Conférence diplomatique de Bruxelles ad: 
1957 sur l’Unification du Droit Maritime (pp. 441-447), Georges Ripert. 

REVUE GENERALE DE Droit INTERNATIONAL PuBLic, April-June, 1958 (Vol. 62, No. 2). 
Le Président de la Cour Internationale de Justice (pp. 193-219), Charles Sirat; La 
Guerre Froide (pp. 220-239), Pierre Vergnaud; Agents diplomatiques et Consuls (pp. 
240-263), Charles Rousseau. 

——, July-September, 1958 (Vol. 62, No. 3). Gilbert Gidel (1880-1958) (pp. 393 
399), Charles Rousseau; Les Aspects juridiques fondamentaux de la Question de Suez 
(pp. 400-445), Paul de Visscher; La Conférence des Nations Unies sur le Droit de la 
Mer (pp. 446-468), Jacques Patey; L’Affaire du Lac Lanoux (pp. 469-516), 
Francoise Duléry; Jurisprudence Francaise en matiére de Droit international public 


(pp. 517-521), Charles Rousseau. 

REVUE INTERNATIONALE DE Droit CoMPARE, 1958 (No. 2). La Planification comm 
Probléme juridique (pp. 1-22), Konstantin Katzarov. 

REVUE INTERNATIONAL FRANCAISE DU DROIT DES GENS, January-June, 1957 (Vol. 26, 
Nos. 1-6). L’Ordre Public International et les Nationalisations (pp. 13-23), Konstantin 
Katzarov; La Croiz-Rouge et les Nations-Unies (pp. 24-31), Walter Schiitzel. 

RIVISTA DI DIRITTO INTERNAZIONALE, 1958 (Vol. 41, No. 3). Traité international 
et lio interne (pp. 369-389), Erich Kaufmann; Naturaleza juridica Y Funciones del 
Depositario de Tratados (pp. 390-413), Manuel Diez de Velasco; Gli Emendamenti allo 
Statuto del Consiglio d’Europa (pp. 414-429), Paolo Fois; Sul rapporto fra l’Art. 10 
del Codice della navigazione e l’Art. 10 della Convenzione di Bruzelles relativa alla 
Polizza di Carico (pp. 455-458), Antonio Malintoppi; Regolamento del Premio ‘‘ Claudio 
Baldoni’’ e Avviso di concorso per l’anno 1959 (pp. 466-467); Il Procedimento di 
Formazione e le vicende della Convenzione concernente la Dichiarazione di Morte delle 
Persone disperse (pp. 475-479), Antonio Malintoppi. 

SUDETEN BULLETIN, September, 1958 (Vol. 6, No. 9). The Expellees and a United 
Europe (pp. 177-180), Hermann Lindrath; The Expulsion of the Sudeten Germans 
(pp. 182-189), B. Carroll Reece. 

——, October, 1958 (Vol. 6, No. 10). Legal Aspects of the Expulsions (pp. 212- 
215), Kurt Rabl; St. Germain and Munich (pp. 222-225), Anton F. Wuschek. 

——, November, 1958 (Vol. 6, No. 11). German Unity, a World Responsibility 
(pp. 233-235), Franz Thedieck; Pointers Toward an Ethnic Group Law (pp. 236-241), 
Rudolf Wierer. 

UNITED NATIONS REVIEW, September, 1958 (Vol. 5, No. 3). How to Achieve a Better 
World (pp. 14-19), René Cassin; Security Council’s Unanimous Call for Assembly 
Action (pp. 70-75); United Nations Observers in Lebanon Extend Their Activities 
(pp. 76-81). 
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, October, 1958 (Vol. 5, No. 4). Towards the Goals of the Charter (pp. 15-20), 
Dag Hammarskjold; Common Market for Central America (pp. 46-48). 

, November, 1958 (Vol. 5, No. 5). The Secretary-General’s Report on His 
Mission to the Middle East (pp. 11-15), Dag Hammarskjold. 

Unirep States NavaL INSTITUTE PROCEEDINGS, September, 1958 (Vol. 84, No. 9). 
The Strategic Importance of the Baltic Sea (pp. 23-31), Commander T. Gerhard 
Bidlingmaier; United States Alliance Policy (pp. 74-82), Hollis W. Barber. 

, October, 1958 (Vol. 84, No. 10). Massive Retaliation: Salvation or —? (pp. 
23-28), Commanders Laurence B. Green and John H. Burt; Malta: The Future of a 
Naval Base (pp. 29-37), Alvin J. Cottrell. 

, November, 1958 (Vol. 84, No. 11). Survival in the Air Age (pp. 77-81), 
Eugene E. Wilson. 

, December, 1958 (Vol. 84, No. 12). Naval Leadership in the Nuclear Era 
(pp. 54-61), Captain John V. Noel, Jr.; Navigating under the North Pole Icecap 
(pp. 62-67), Lt. Shepherd M. Jenks. 

Wortp Arrairs, Fall, 1958 (Vol. 121, No. 3). Colonialism, Ghost of a Reality (p. 
66), Denys P. Myers; The Present Prospects of Peace (pp. 67-69), Pitman B. Potter; 
Brazil Welcomes the 47th Interparliamentary Union Conference (pp. 71-73), Franklin 
Dunham; Panama Canal Zone: Constitutional Domain of the United States (pp. 74-77), 
Hon. Daniel J. Flood; Point of View of the Ambassador of Panama (pp. 77-78), 
H. E. Sefior Don Ricardo Arias Espinosa; The Treaty of 1955 between the United 
States and Panama (pp. 78-80), Charles G. Fenwick. 

YALE LAw JOURNAL, June, 1958 (Vol. 67, No. 7). Foreign Personal Holding Com- 
panies and Foreign Corporations that are Personal Holding Companies (pp. 1173- 
1203), John H. Alexander. 

, July, 1958 (Vol. 67, No. 8). Recovery from Airlines under the Death on the 
High Seas Act: A Conflicts Rule Suggested (pp. 1445-1461). 

ZEITSCHRIFT FUR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT, August, 1958 
(Vol. 23, Nos. 3-4). Alexander N. Makarov (pp. 399-402), Paul Heinrich Neuhaus; 
Fiinfzig Jahre Internationalprivatrecht (pp. 403-420), Max Gutzwiller; Kodifikations- 
grundsdtze des Internationalen Privatrechts (pp. 421-448), Sevold Braga; Von der 
Zersplitterung des Privatrechts durch das Internationale Privatrecht und ihrer Bekdmp- 
fung (pp. 449-465), Fritz Frhr. v. Schwind; Les Questions Préalables de Statut 
Personnel dans le Droit de la Nationalité (pp. 466-497), Ph. Francescakis; Zur 
Kollisionsrechtlichen Behandlung von Inlandern mit zugleich Auslindischer Staatsange- 
hérigkeit (pp. 498-514), Murad Ferid; L’Arrét Nottebohm et la Condition de Na- 
tionalité Effective (pp. 515-534), Jacques Maury; Skizzen zur Lehre vom Statuten- 
wechsel (pp. 535-572), Wilhelm Wengler; Fremdes Recht und Normenkontrolle (pp. 
573-598), Karl H. Neumayer; Der Anteil der Nordischen Lander an den Fragen des 
Internationalen Privatrechts (pp. 599-623), Friedrich Korkisch; Zur Anerkennung 
der Liechtensteinischen Treuunternehmen in Deutschland (pp. 624-642), Rolf Serick; 
Das Statut der Vertragsiibernahme (pp. 643-658), Konrad Zweigert; Der Ankniip- 
fungsriickgriff im Deutschen Internationalen Familienrecht (pp. 659-707), Bernhard 
Aubin; Der Deutsche Staatsanwalt im Statusprozess von Auslindern (pp. 708-729), 
Giinther Beitzke; Considerazioni Comparative sull’Adozione in Diritto Internazionale 
Privato (pp. 730-763), Rodolfo De Nova; Die Pflegekindschaft des Italienischen 
Rechts und ihre Behandlung im Internationalen Privatrecht (pp. 764-790), Gerhard 
Luther; Réflexions sur la Loi Applicable aux Successions (pp. 791-801), Henri Batiffol; 
Les Bona Vacantia d’aprés le Droit International Privé (pp. 802-818), Georges 8. 
Maridakis; Gedanken zu einem System des Internationalen Arbeitsrechts (pp. 819-850), 
Franz Gamillscheg. 

ZEITSCHRIFT FUR LuFrTRECHT, October, 1958 (Vol. 7, No. 4). Rechtsprobleme bei 
der Anlegung und dem Betrieb eines Flughafens (pp. 363-378), Ministerialdirigent Dr. 
Beine; Rechtsprobleme des Weltraums im Hinblick auf die Vereinten Nationen (pp. 
379-393), Arnold W. Knauth; Raketen und Satelliten. Das Recht und unsere na- 


tionale Politik (pp. 394-403), John Cobb Cooper. 
ELEANOR H. FincH 
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OFFICIAL DOCUMENTS 


UNITED NATIONS 


REPORT OF THE INTERNATIONAL LAW COMMISSION 


COVERING THE WORK OF ITS TENTH SESSION, APRIL 28-JULY 4, 1958* 
CHAPTER | 


ORGANIZATION OF THE SESSION 


1. The International Law Commission, established in pursuance of Gen- 
eral Assembly resolution 174 (II) of 21 November 1947, and in accordance 
with the Statute of the Commission annexed thereto, as subsequently 
amended, held its tenth session at the European Office of the United Nations, 
Geneva, from 28 April to 4 July 1958. The work of the Commission during 
the session is described in the present report. Chapter II of the report con- 
tains the model rules on arbitral procedure, which are submitted to the 
General Assembly for its consideration. Chapter III contains the final 
draft on diplomatic intercourse and immunities which is also submitted to 
the General Assembly. Chapter IV gives an account of the progress so 
far made in the Commission’s work on the subjects of state responsibility, 
the law of treaties and consular intercourse and immunities. Chapter V 
deals with certain administrative and other matters. 


I. MEMBERSHIP AND ATTENDANCE 


2. The Commission consists of the following members : 


Name Nationality 
Mr. Roberto Ago Italy 
Mr. Ricardo J. Alfaro Panama 
Mr. Gilberto Amado Brazil 
Mr. Milan Bartos Yugoslavia 
Mr. Douglas L. Edmonds United States of America 
Sir Gerald Fitzmaurice United Kingdom of Great Britain 
and Northern Ireland 
Mr. J. P. A. Francois Netherlands 
Mr. F. V. Garcia Amador Cuba 
Mr. Shuhsi Hsu China 


* U.N. General Assembly, 13th Sess., Official Records, Supp. No. 9 (A/3859). For 
reports of the International Law Commission covering its previous sessions, see Supple 
ments to this JourNaL, Vol, 44 (1950), pp. 1, 105; Vol. 45 (1951), p. 103; Vol. 47 
(1953), p. 1; Vol. 48 (1954), p. 1; Vol. 49 (1955), p. 1; and Official Documents, Vol. 
50 (1956), p. 190; Vol. 51 (1957), p. 154; Vol. 52 (1958), p. 177. 
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Mr. Thanat Khoman Thailand 

Faris Bey El-Khouri United Arab Republic 
Mr. Ahmed Matine-Daftary Iran 

Mr. Luis Padilla Nervo Mexico 

Mr. Radhabinod Pal India 

Mr. A.E. F. Sandstrém Sweden 

Mr. Georges Scelle France 

Mr. Grigory 1. Tunkin Union of Soviet Socialist Republics 
Mr. Alfred Verdross Austria 

Mr. Kisaburo Yokota Japan 

Mr. Jaroslav Zourek (Czechoslovakia 


3. On 30 April 1958 the Commission elected Mr. Ricardo J. Alfaro of 
Panama to fill the casual vacancy caused by the resignation of Mr. Jean 
Spiropoulos consequent upon the latter’s election to the International Court 
of Justice. Mr. Alfaro assisted in the work of the Commission from 28 
May onwards. 

4. At the 454th meeting on 2 June 1958, the Commission received a letter 
from Mr. Abdulah El-Erian, United Arab Republic, in which he stated that, 
having regard to the provision in Article 2, paragraph 2, of the Commis- 
sion’s Statute that no two members of the Commission shall be nationals of 
the same state, he wished to tender his resignation. The Commission ac- 
cepted the resignation and, as from 2 June 1958, Mr. El-Erian took no 
further part in the work of the Commission. At a private meeting on 6 
June 1958 the Commission decided to postpone until the beginning of the 
next session the election to fill the casual vacancy caused by the resignation 
of Mr. El-Erian. 


5. Mr. Thanat Khoman was not able to be present during the session. 


Il, OFFICERS 


6. At its 43lst meeting on 28 April 1958, the Commission elected the 
following officers : 


Chairman: Mr. Radhabinod Pal ; 

First Vice-Chairman: Mr. Gilberto Amado ; 
Second Vice-Chairman: Mr. Grigory I. Tunkin; 
Rapporteur: Sir Gerald Fitzmaurice. 


7. Mr. Yuen-li Liang, Director of the Codification Division of the Office 
of Legal Affairs, represented the Secretary-General and acted as Secretary 
of the Commission. 

Ill. AGENDA 


8. The Commission adopted an agenda for the tenth session consisting 
of the following items: 
1. Filling of casual vacancy in the Commission (Article 11 of the Statute). 
2. Arbitral procedure: General Assembly resolution 989 (X). 
3. Diplomatic intercourse and immunities. 
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4. Law of treaties. 

5. State responsibility. 

6. Consular intercourse and immunities. 

7. Date and place of the eleventh session. 

8. Planning of future work of the Commission. 

9. Limitation of documentation : General Assembly resolution 1203 (XIT) 
10. Other business. 


9. In the course of the session the Commission held forty-eight meetings. 
It considered all the items on the agenda with the exception of the law of 
treaties (item 4) and state responsibility (item 5). As regards the latter 
two items, and consular intercourse and immunities (item 6) which was 
considered only briefly, see Chapter IV. 


CTIAPTER I] 
ARBITRAL PROCEDURE 
I. GENERAL OBSERVATIONS 
A. Historica 


10. In presenting its final report on arbitral procedure, the International 
Law Commission recalls the following passages from the opening paragraphs 
of the report on this subject which it drew up at its fifth session in 1953: 


‘*9. At its first session in 1949, the International Law Commission 
selected arbitral procedure as one of the topics of codification of inter- 
national law and appointed Mr. Georges Scelle as special rapporteur. 
The successive stages of the preparation and discussion of that topic ar 
set forth in paragraphs 11-14 of the report of the Commission on its 
fourth session.” 

**10. At its fourth session in 1952, the Commission adopted a ‘draft 
on arbitral procedure’ with accompanying comments.* In accordance 
with Article 21, paragraph 2, of its statute, the Commission decided to 
transmit the draft, through the Secretary-General, to Governments wit! 
the request that they should submit their comments. The Commission 
also decided to draw up, during its fifth session in 1953, a final draft fo 
submission to the General Assembly in accordance with Article 22 of its 
statute. 

‘*12. During its fifth session in 1953, the Commission, at its 159th 
to 194th meetings, considered the draft in the light of the comments 
of Governments and of the study of the provisional draft by its members 
in the intervening period between the fourth and fifth sessions. As 
the result, the Commission adopted a number of substantial changes 


1 Official Records of the General Assembly, 8th Sess., Supp. No. 9 (A/2456), Ch. TI 


2 Ibid., 7th Sess., Supp. No. 9 (A/2163), pars. 11-14. 
3 ITbid., par. 24. 
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which are commented upon in the present report. No reference is made 
to verbal changes and alterations in drafting.’’ 


11. In submitting its 1953 draft on arbitral procedure, which was at that 
time intended as a final draft, the Commission, in paragraph 55 of its report 
for that year,* expressed the view that this final draft, as adopted, called 
for action on the part of the General Assembly of the kind contemplated 
in Article 23, paragraph 1 (c), of the Statute of the Commission, namely, 
that the draft should be recommended to Member States with a view to the 
conclusion of a convention; the Commission recommended accordingly. 
The reasons why the Commission considered the conclusion of a general 
convention on the subject to be important and highly desirable were set out 
in full in paragraph 56 of that report. 

12. The draft was not, however, finally considered by the Assembly until 
the tenth session in 1955, when it was subjected to considerable criticism, 
particularly in view of the Commission’s recommendation for the conclusion 
of a convention on the subject. These criticisms were summarized as follows 
by the special rapporteur, Mr. Georges Scelle, in the report he prepared for 
the Commission at its ninth session in 1957: 


‘“The Commission's draft would distort traditional arbitration prac- 
tice, making it into a quasi-compulsory jurisdictional procedure, instead 
of preserving its classical diplomatic character, in which it admittedly 
produces a legally binding, but final, solution, while leaving Governments 
considerable freedom as regards the conduct and and even the outcome of 
the procedure, both wholly dependent on the form of the compromis. 
The General Assembly took the view that the International Law Com- 
mission had exceeded its terms of reference by giving preponderance 
to its desire to promote the development of international law instead 
of concentrating on its primary task, [i.e.] the codification of custom.’’ * 


Accordingly, the Assembly eventually adopted resolution 989 (X) of 14 
December 1955 which reads as follows: 


‘*The General Assembly, 

‘*Having considered the draft*® on arbitral procedure prepared by 
the International Law Commission at its fifth session and the comments * 
thereon submitted by Governments, 

‘Recalling General Assembly resolution 797 (VIII) of 7 December 
1953, in which it was stated that this draft includes certain important 
elements with respect to the progressive development of international law 
on arbitral procedure, 

‘Noting that a number of suggestions for improvements on the draft 
have been put forward in the comments submitted by Governments and 


‘ Ibid., 8th Sess., Supp. No. 9 (A/2456). 
5 See Yearbook of the International Law Commission, 1957, Vol. IZ (A/CN.4/SER.A/ 
1957/Add. 1), Doe. A/CN.4/109, par. 7. 
* Official Records of the Genera] Assembly, 8th Sess., Supp. No. 9 (A/2456), par. 57. 
‘Ibid., 10th Sess., Annexes, agenda item 52, docs. A/2899 and Add.1 and 2. 
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in the observations made in the Sixth Committee at the eighth and 
current sessions of the General Assembly, 

‘*Believing that a set of rules on arbitral procedure will inspire 
States in the drawing up of provisions for inclusion in international! 
treaties and special arbitration agreements, 


‘*1. Expresses its appreciation to the International Law Commission 
and the Seeretary-General for their work in the field of arbitral pro- 
cedure ; 

‘*2. Invites the International Law Commission to consider the com- 
ments of Governments and the discussions in the Sixth Committee in so 
far as they may contribute further to the value of the draft on arbitral 
procedure, and to report to the General Assembly at its thirteenth ses- 
sion ; 

‘*3. Decides to place the question of arbitral procedure on the pro- 
visional agenda of the thirteenth session, including the problem of the 
desirability of convening an international conference of plenipotentiaries 
to conclude a convention on arbitral procedure.”’ 


13. The International Law Commission was not able to take the matter 
up at its eighth session in 1956, because of the necessity of completing at that 
session its final draft on the law of the sea; but it devoted some time to the 
subject at its ninth session in 1957, with a view to completing the work 
during its present (tenth) session, for presentation to the General Assembly 
at its forthcoming thirteenth session, as requested in resolution 989 (X 
quoted above. As stated in paragraph 19 (Chapter III) of its 1957 report,” 
the Commission, at the ninth session, considered the matter principally from 
the point of view of what, in the light of the Assembly’s resolution, ought 
to be ‘‘the ultimate object to be attained in reviewing the draft on arbitral 
procedure and, in particular, whether this object should be a convention or 
simply a set of rules which might inspire states in the drawing up of pro- 
visions for inclusion in international treaties and special arbitration agree- 
ments.’’ As stated in the same paragraph, the Commission, at its 419th 
meeting, decided in favour of the second alternative. It may be noted. 
without unduly stressing the point, that the Assembly resolution, while 
leaving fully open the possibility of convening an eventual international 
conference to conclude a convention on the subject, appeared rather to in- 
cline to the alternative solution. 

14. In coming to this conclusion, a majority of the members of the Com- 
mission * were motivated by the feeling that the draft as it stood constituted 
a homogeneous and self-consistent whole, based on the view that the process 
of arbitration flowed logically from the agreement of the parties to submit 
to arbitration and that, the agreement to arbitrate having once been entered 
into, certain necessary consequences followed which affected the whole 


8 Ibid., 12th Sess., Supp. No. 9 (A/3623). 

9 See, passim, the summary record of the 419th meeting of the Commission in Vol. I 
of the Yearbook of the International Law Commission, 1957 (A/CN.4/SER.A/1957), pp- 
181-185. 
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of the ensuing arbitral procedure, and which the parties must, in order to 
honour their agreement, be prepared to accept. It was, however, clear from 
the reactions of governments that this concept of arbitration, while not 
necessarily going beyond what two states might be prepared to accept for 
the purposes of submitting a particular dispute to arbitration ad hoc, or 
even beyond what two individual states might be willing to embody in a 
bilateral treaty of arbitration intended to govern generally the settlement 
of disputes arising between them inter se, did definitely go beyond what 
the majority of governments would be prepared to accept in advance as a 
general multilateral treaty of arbitration to be signed and ratified by them, 
in such a way as to apply automatically to the settlement of all future dis- 
putes between them. To re-cast the draft in such a way that it might at- 
tract the signature and ratification of a majority of governments it would 
be necessary to embark on a complete revision, involving in all probability 
an alteration in the whole concept on which it was based. In these circum- 
stances the Commission took the view that it would be preferable to leave 
the existing general form and structure of the draft as it stood, but to pre- 
sent it to the the General Assembly not as the basis of a general multilateral 
convention on arbitral procedure, but as a set of model draft articles which 
states could draw upon, to such extent as they might see fit in concluding 
bilateral or plurilateral arbitral agreements inter se, or in submitting 
particular disputes to arbitration ad hoc. 

15. The special rapporteur, Mr. Georges Scelle, accordingly drew up a 
further report '® in the light of this conclusion, for consideration by the 
Commission at its present session. On the basis of this report the Com- 
mission discussed the matter at its 433rd to 448th, 450th and 471st to 473rd 
meetings and adopted the articles set out in Part II below. These articles 
are followed by a general commentary, but no article-by-article commentary 
is furnished, for the following reasons. For the purposes of its original 
draft of thirty-two articles prepared at its fourth session in 1952" for 
comment by governments, the Commission had furnished an article-by- 
article commentary prepared by the special rapporteur, Mr. Georges Scelle. 
Although, as stated in paragraph 12 of its report for 1953,1* a number of 
substantial changes were, in the light of the comments of governments, in- 
troduced into the final draft submitted to the Assembly in that report, 
these changes were not considered to be of such a character as to require a 
further or new article-by-article commentary, and the matter was dealt with 
by means of a general commentary contained in paragraphs 15-52 of the 
report prepared by the general rapporteur for that year, Mr. H. Lauter- 
pacht (now Sir Hersch Lauterpacht, Judge of the International Court of 
Justice). The present text, now presented, while also containing a number 
of changes of substance and, as explained in paragraph 13 above, entailing a 
change of objective so to speak, equally involves no fundamental alterations 
of structure or concept, for the reasons set out in paragraph 14. The in- 

'0 A/CN.4/113 of 6 March 1958. 


‘1 Official Reeords of the General Assembly, 7th Sess., Supp. No. 9 (A/2163), Ch. II. 
12 Tbid., 8th Sess., Supp. No. 9 (A/2456). 
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crease in the original number of articles from thirty to thirty-eight is due 
almost wholly to the fact that the Commission decided, on the recommenda- 
tion of the special rapporteur, and in the light of certain comments made in 
the General Assembly in 1955, to include a number of provisions relating to 
the routine conduct of arbitral proceedings, such as are normally inserted 
in the compromis d’arbitrage.* These provisions are for the most part of a 
type which do not involve important points of principle and call for no 
special comment. Having regard to these considerations, to the detailed 
commentary contained in the 1952 report, to the further detailed com- 
mentary on the 1952 articles contained in the documents referred to in 
footnote 13 below, to the very full general commentary contained in the 
1953 report, and also to the existence of further commentaries contained in 
the special rapporteur’s reports for 1957 ** and 1958,'* the Commission feels 
that any further general or detailed restatement of the principles govern- 
ing the text would be otiose, and that the comparatively brief commentary 
on certain of the articles which is contained in Part III below will suffice to 
explain any points of special importance or any changes to which particular 
attention should be drawn. 


B. ScoPpE AND PURPOSE OF THE DRAFT *® 


16. The commentary to the 1953 text states fully the fundamental prin- 
ciples governing the law of arbitration on which the text is based.’* There 
is no need to re-state all these principles. Special reference will however 
be made presently to two of them (namely the character and consequences 
of the obligation to arbitrate, and the autonomy of the parties), on account 
of their great overriding importance. 

17. The structural and other affinities between the present text and that 
of 1953 are clearly apparent from the comparative table of articles which, 


13 This decision was taken despite the fact that the valuable printed Commentary 
on the Draft Convention on Arbitral Procedure (A/CN.4/92) to the original mimeo 
graphed version of which the Commission referred in paragraph 13 of its 1953 report, 
contained an annex of about 130 pages devoted to this type of provision. 

14 A/CN.4/109, par. 7. See Yearbook of the International Law Commission, 1957, 
Vol. II (A/CN.4/SER.A/1957/Add.1). 15 A/CN.4/113 of 6 March 1958. 

16 The present draft is of course intended to apply to arbitrations between states. 
The Commission discussed the question how far it might also be applicable to other 
types of arbitration, such as arbitrations between international organizations, or between 
states and international organizations, or between states and foreign private corpora- 
tions or other juridical entities. The Commission decided not to proceed with these 
aspects of the matter. Nevertheless, now that the draft is no longer presented in the 
form of a potential general treaty of arbitration, it may be useful to draw attention 
to the fact that, if the parties so desired, its provisions would, with the necessary 
adaptations, also be capable of utilization for the purposes of arbitrations between 
states and international organizations or between international organizations. 

In the ease of arbitrations between states and foreign private corporations or other 
juridical entities, different legal considerations arise. However, some of the articles 0? 
the draft, if adapted, might be capable of use for this purpose also. 

17 Official Records of the General Assembly, 8th Sess., Supp. No. 9 (A/2456), Cb 
II, pars. 18-29 and 48-52. 
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for convenience of reference, is given in a footnote below.’® But these 
affinities must not be allowed to obscure the fact that the text is not now pre- 
sented as a prospective convention the adoption of which by the General As- 
sembly would involve for Member States the question of deciding whether 
to sign and ratify it or not. This question, considered as such, no longer 
arises. If, as the Commission, in accordance with Article 23, paragraph 1 
(b), of its Statute, now recommends, the Assembly adopts the present re- 
port by resolution, the draft articles would become binding on any Member 
State only in the following circumstances, which indicate the three or four 
purposes they are now specifically intended to serve: 

(i) If they were embodied in a convention between two or more states 
for signature and ratification inter se, intended to govern the settlement of 
all. or of any specified category of future disputes arising between them; 

(ii) If they were similarly embodied in a particular arbitral agreement 
for the settlement ad hoc of an already existing dispute; 

(iii) If—which is a variant of (ii)—parties to a dispute which they 
propose to refer to arbitration, wished to embody the articles, in whole or 
in part, in their arbitral agreement or in the compromis d’arbitrage, or to 
include clauses based upon them, or for which the articles would serve as a 
model ; 

(iv) If, in the same circumstances as (iii), the parties did not wish, or 
found it difficult, to draw up a detailed arbitral agreement or compromis, 
and preferred simply to declare that the settlement of the dispute and the 
process of arbitration would be governed by the present articles with or 
without such exceptions, variations or additions as the parties might 
indicate. 

18. It is thus clear that the draft articles are not intended as, and do 
not constitute a general treaty of arbitration. They are intended as a 
guide, not as a straitjacket; in this way the fundamental principle of the 
autonomy of the parties to a dispute, to which further reference will be 
made presently, is fully preserved. Nevertheless, this principle itself is not 
unfettered. It is absolute only in the sense that nothing can compel two 
states to engage in arbitration except their own agreement to do so, given 
either generally and in advance, or ad hoc in relation to the particular dis- 
pute. But this consent, once given, binds the parties and obliges them to 


18The present numbers of the articles are followed by numbers in brackets which 
indicate the article in the 1953 draft (A/2456, par. 57) on which the present article is 
broadly based. Where the present article had no equivalent in 1953, this fact is indi 
cated by the word ‘‘new’’ in brackets after the number of the article. 

Preamble (1 and 14), Article 1 (2), Article 2 (9), Article 3 (3 and 4), Article 4 (5) 
Article 5 (6), Article 6 (8), Article 7 (new), Article 8 (10), Article 9 (11), Article 
10 (12, par. 1), Article 11 (12, par. 2), Article 12 (13), Article 13 (new), Article 14 
new), Article 15 (new), Article 16 (new), Article 17 (new), Article 18 (15), Article 
19 (16), Article 20 (17), Article 21 (18), Article 22 (21), Article 23 (22), Article 24 
23), Article 25 (20), Article 26 (19), Article 27 (19, 7 and part new), Article 28 (24, 
, Article 29 (24, par. 2), Article 30 (26), Article 31 (27), Article 32 (new), Article 
(28), Article 34 (new), Article 35 (30), Article 36 (31), Article 37 (32), Article 38 
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carry out the undertaking to arbitrate. From this, certain consequences 
follow, which are legal consequences. These cannot be escaped by the 
parties, whether they make use of the present articles to govern their 
arbitration or not—for these consequences are inherent in, and spring 
from, the simple undertaking to arbitrate, once this has been given in bind- 
ing form. 

19. The present text therefore, like that of 1953, is based on the funda- 
mental concept that an agreement to arbitrate involves in substance an 
international obligation equivalent to a treaty obligation.’® Having once 
entered into it (which they were free not to do) the parties are legally 
bound to carry it out and, in consequence, to take all the steps necessary to 
enable the arbitration to take place and the dispute to be finally liquidated ; 
and, similarly, to refrain from any action, positive or negative, which 
would impede or frustrate that consummation. This may be styled the 
principle of non-frustration. Experience having shown that there are a 
number of ways in which a party to a dispute, despite its undertaking to 
arbitrate, can in fact frustrate the process of arbitration—e.g., by failing 
to appoint its arbitrator, or otherwise to co-operate in setting up the arbitral 
tribunal; by withdrawing its arbitrator during the course of the pro- 
ceedings and failing to appoint another; by failing to appear and present 
or defend its case before the tribunal, ete.—the present text, like that of 
1953, provides automatic procedures for filling in any gaps thus created by 
the action or inaction of the parties, and thereby for preventing the frustra- 
tion of the agreement and enabling the arbitration to take place and result 
in a final settlement binding on the parties.”° 

20. Within these limits which, it should be emphasized, do not spring 
from these articles as such, but from the inherent legal position on which 
they are based, and by which they themselves are governed, the parties, by 
virtue of the principle of their autonomy,” remain free to conduct their 
arbitration as they please. Subject to the overriding principle of non- 
frustration, they can adopt what procedural or other rules they like. Inso- 
far as they adopt or proceed on the basis of the present articles, they can 
(subject always to the same limitation) introduce what exceptions, varia- 
tions or additions seem good to them. In this respect, it is desirable to make 
it quite clear that, within the limits stated, the application of the present 
articles, insofar as adopted by the parties to a dispute, will always be sub- 
ject to any special provisions in the arbitral agreement or compromis 
d’arbitrage. Consequently, although for reasons of convenience or em- 
phasis certain of the articles contain phrases such as ‘‘Unless otherwise 
provided in the compromis ... ,’’ this should not be taken to mean that 
the application of other articles is not equally subordinated to the will of the 
parties and to variation or even exclusion under the terms of the compromis. 

21. Naturally, where in the preceding paragraph reference is made to 
the limitations implied by the principle of non-frustration, it is not intended 

i9 The forms taken by arbitral agreements may of course be of very diverse characters. 

20 See Official Records of the General Assembly, 8th Sess., Supp. No. 9 (A/2456), pars. 
18-25. 21 Tbid., pars. 48-52. 
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to suggest that states can in practice be prevented from drawing up their 
arbitral agreement or compromis in such a way that it will be possible for 
one or other of them to frustrate the purpose of the arbitration. But (at 
any rate with the exception of those cases where the agreement or compromis 
expressly permits it) the party taking the frustrating action will be acting 
in a manner which, even if not actually contrary to the arbitral agreement 
as such, will be contrary to the basic principles of general international law 
governing the process of arbitration. The present articles are designed 
(and this is now one of their chief objects) to ensure that, if the parties 
draw up their arbitral agreement or compromis in such a way that its ob- 
ject can be frustrated, they will at least do so with open eyes. If two 
states, aware of what they are doing, choose to draft their agreement 
or compromis in this way, they are entitled—or at any rate they have the 
faculty—to do so. But if they wish to close the door to the possibility of 
frustration, the present articles indicate by what means this can be done. 


Il. TEXT OF THE DRAFT 


22. The final text on arbitral procedure in the form of a set of model 
draft articles, as adopted by the Commission at its 473rd meeting, reads as 
follows : 


MODEL RULES ON ARBITRAL PROCEDURE 


PREAMBLE 
The undertaking to arbitrate is based on the following fundamental rules : 


1. Any undertaking to have recourse to arbitration in order to settle a 
dispute between states constitutes a legal obligation which must be carried 
out in good faith. 

2. Such an undertaking results from agreement between the parties and 
may relate to existing disputes or to disputes arising subsequently. 

3. The undertaking must be embodied in a written instrument, what- 
ever the form of the instrument may be. 

4. The procedures suggested to states parties to a dispute by these model 
rules shall not be compulsory unless the states concerned have agreed, 
either in the compromis or in some other undertaking, to have recourse 
thereto. 

5. The parties shall be equal in all proceedings before the arbitral 
tribunal. 


The Existence of a Dispute and the Scope of the Undertaking 
to Arbitrate 


ARTICLE 1 


1. If, before the constitution of the arbitral tribunal, the parties to an 
undertaking to arbitrate disagree as to the existence of a dispute, or as to 
whether the existing dispute is wholly or partly within the scope of the 
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obligation to go to arbitration, such preliminary question shall, at the re- 
quest of any of the parties and failing agreement between them upon the 
adoption of another procedure, be brought before the International Court 
of Justice for decision by means of its summary procedure. 

2. The Court shall have the power to indicate, if it considers that cir- 
cumstances so require, any provisional measures which ought to be taken 
to preserve the respective rights of either party. 

3. If the arbitral tribunal has already been constituted, any dispute con- 
cerning arbitrability shall be referred to it. 


The Compromis 
ARTICLE 2 


1. Unless there are earlier agreements which suffice for the purpose, for 
example in the undertaking to arbitrate itself, the parties having recourse 
to arbitration shall conclude a compromis which shall specify, as a minimum : 


(a) The undertaking to arbitrate according to which the dispute is to be 
submitted to the arbitrators; 

(b) The subject-matter of the dispute and, if possible, the points on 
which the parties are or are not agreed ; 

(c) The method of constituting the tribunal and the number of arbitrators. 


2. In addition, the compromis shall include any other provisions deemed 
desirable by the parties, in particular: 


(i) The rules of law and the principles to be applied by the tribunal, 
and the right, if any, conferred on it to decide ex aequo et bono as though 
it had legislative functions in the matter; 

(ii) The power, if any, of the tribunal to make recommendations to the 
parties ; 

(iii) Such power as may be conferred on the tribunal to make its own 
rules of procedure ; 

(iv) The procedure to be followed by the tribunal; provided that, once 
constituted, the tribunal shall be free to override any provisions of the 
compromis which may prevent it from rendering its award; 

(v) The number of members required for the constitution of a quorum 
for the conduct of the hearings; 

(vi) The majority required for the award; 

(vii) The time limit within which the award shall be rendered; 

(viii) The right of the members of the tribunal to attach dissenting or 
individual opinions to the award, or any prohibition of such opinions; 

(ix) The languages to be employed in the course of the proceedings ; 

(x) The manner in which the costs and disbursements shall be ap- 
portioned ; 

(xi) The services which the International Court of Justice may be asked 
to render. 

This enumeration is not intended to be exhaustive. 
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Constitution of the Tribunal 


ARTICLE 3 


1. Immediately after the request made by one of the states parties to the 
dispute for the submission of the dispute to arbitration, or after the decision 
on the arbitrability of the dispute, the parties to an undertaking to arbitrate 
shall take the necessary steps, either by means of the compromis or by 
special agreement, in order to arrive at the constitution of the arbitral 
tribunal. 

2. If the tribunal is not constituted within three months from the date 
of the request made for the submission of the dispute to arbitration, or 
from the date of the decision on arbitrability, the President of the Interna- 
tional Court of Justice shall, at the request of either party, appoint the arbi- 
trators not yet designated. If the President is prevented from acting or 
is a national of one of the parties, the appointments shall be made by the 
Vice-President. If the Vice-President is prevented from acting or is a 
national of one of the parties, the appointments shall be made by the oldest 
member of the Court who is not a national of either party. 

3. The appointments referred to in paragraph 2 shall, after consultation 
with the parties, be made in accordance with the provisions of the compromis 
or of any other instrument consequent upon the undertaking to arbitrate. 
In the absence of such provisions, the composition of the tribunal shall, after 
consultation with the parties, be determined by the President of the Inter- 
national Court of Justice or by the judge acting in his place. It shall be 
understood that in this event the number of the arbitrators must be uneven 
and should preferably be five. 

4. Where provision is made for the choice of a president of the tribunal 
by the other arbitrators, the tribunal shall be deemed to be constituted 
when the president is selected. If the president has not been chosen within 
two months of the appointment of the arbitrators, he shall be designated 
in accordance with the procedure in paragraph 2. 

5. Subject to the special circumstances of the case, the arbitrators shall 
be chosen from among persons of recognized competence in international 
law. 

ARTICLE 4 


1. Once the tribunal has been constituted, its composition shall remain 
unchanged until the award has been rendered. 

2. A party may, however, replace an arbitrator appointed by it, provided 
that the tribunal has not yet begun its proceedings. Once the proceedings 
have begun, an arbitrator appointed by a party may not be replaced except 
by mutual agreement between the parties. 

3. Arbitrators appointed by mutual agreement between the parties, or by 
agreement between arbitrators already appointed, may not be changed after 
the proceedings have begun, save in exceptional circumstances. Arbitrators 
appointed in the manner provided for in Article 3, paragraph 2, may not be 
changed even by agreement between the parties. 
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4. The proceedings are deemed to have begun when the president of the 
tribunal or the sole arbitrator has made the first procedural order. 


ARTICLE 5 


If, whether before or after the proceedings have begun, a vacancy should 
occur on account of the death, incapacity or resignation of an arbitrator, it 
shall be filled in accordance with the procedure prescribed for the original 
appointment. 

ARTICLE 6 

1. A party may propose the disqualification of one of the arbitrators on 
account of a fact arising subsequently to the constitution of the tribunal. 
It may only propose the disqualification of one of the arbitrators on account 
of a fact arising prior to the constitution of the tribunal if it can show that 
the appointment was made without knowledge of that fact or as a result of 
fraud. In either case, the decision shall be taken by the other members 
of the tribunal. 

2. In the case of a sole arbitrator or of the president of the tribunal, the 
question of disqualification shall, in the absence of agreement between the 
parties, be decided by the International Court of Justice on the application 
of one of them. 

3. Any resulting vacancy or vacancies shall be filled in accordance with 
the procedure prescribed for the original appointments. 


ARTICLE 7 


Where a vacancy has been filled after the proceedings have begun, the 
proceedings shall continue from the point they had reached at the time the 
vacancy occurred. The newly appointed arbitrator may, however, require 
that the oral proceedings shall be recommenced from the beginning, if these 
have already been started. 


Powers of the Tribunal and the Process of Arbitration 
ARTICLE 8 


1. When the undertaking to arbitrate or any supplementary agreement 
contains provisions which seem sufficient for the purpose of a compromis, 
and the tribunal has been constituted, either party may submit the dispute 
to the tribunal by application. If the other party refuses to answer thie 
application on the ground that the provisions above referred to are insutfii- 
cient, the tribunal shall decide whether there is already sufficient agreement 
between the parties on the essential elements of a compromis as set forth in 
Article 2. In the case of an affirmative decision, the tribunal shall prescribe 
the necessary measures for the institution or continuation of the proceed- 
ings. In the contrary case, the tribunal shall order the parties to complete 
or conclude the compromis within such time limits as it deems reasonable. 

2. If the parties fail to agree or to complete the compromis within the 
time limit fixed in accordance with the preceding paragraph, the tribunal, 
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within three months after the parties report failure to agree—or after the 
decision, if any, on the arbitrability of the dispute—shall proceed to hear 
and decide the case on the application of either party. 


ARTICLE 9 


The arbitral tribunal, which is the judge of its own competence, has the 
power to interpret the compromis and the other instruments on which that 
competence is based. 

ARTICLE 10 


1. In the absence of any agreement between the parties concerning the 
law to be applied, the tribunal shall apply: 

(a) International conventions, whether general or particular, establishing 
rules expressly recognized by the contesting states; 

(6) International custom, as evidence of a general practice accepted as 
law; 

(c) The general principles of law recognized by civilized nations; 

(d) Judicial decisions and the teachings of the most highly qualified 
publicists of the various nations, as subsidiary means for the determination 
of rules of law. 

2. If the agreement between the parties so provides, the tribunal may 
also decide ex aequo et bono. 


ARTICLE 1] 


The tribunal may not bring in a finding of non liquet on the ground of 
the silence or obscurity of the law to be applied. 


ARTICLE 12 


1. In the absence of any agreement between the parties concerning the 
procedure of the tribunal, or if the rules laid down by them are insufficient, 
the tribunal shall be competent to formulate or complete the rules of 
procedure. 

2. All decisions shall be taken by a majority vote of the members of the 
tribunal. 

ARTICLE 13 


If the languages to be employed are not specified in the compromis, this 
question shall be decided by the tribunal. 


ARTICLE 14 


1. The parties shall appoint agents before the tribunal to act as inter- 
mediaries between them and the tribunal. 

2. They may retain counsel and advocates for the prosecution of their 
rights and interests before the tribunal. 

3. The parties shall be entitled through their agents, counsel or advocates 
to submit in writing and orally to the tribunal any arguments they may 
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deem expedient for the prosecution of their case. They shall have the 
right to raise objections and incidental points. The decisions of the tri- 
bunal on such matters shall be final. 

4. The members of the tribunal shall have the right to put questions to 
agents, counsel or advocates, and to ask them for explanations. Neither 
the questions put nor the remarks made during the hearing are to be re- 
garded as an expression of opinion by the tribunal or by its members. 


ARTICLE 15 


1. The arbitral procedure shall in general comprise two distinct phases: 
pleadings and hearing. 

2. The pleadings shall consist in the communication by the respective 
agents to the members of the tribunal and to the opposite party of memo- 
rials, counter-memorials and, if necessary, of replies and rejoinders. Each 
party must attach all papers and documents cited by it in the case. 

3. The time limits fixed by the compromis may be extended by mutual 
agreement between the parties, or by the tribunal when it deems such 
extension necessary to enable it to reach a just decision. 

4. The hearing shall consist in the oral development of the parties’ argu- 
ments before the tribunal. 

5. A certified true copy of every document produced by either party shall 
be communicated to the other party. 


ARTICLE 16 


1. The hearing shall be conducted by the president. It shall be public 
only if the tribunal so decides with the consent of the parties. 

2. Records of the hearing shall be kept and signed by the president, 
registrar or secretary ; only those so signed shall be authentic. 


ARTICLE 17 


1. After the tribunal has closed the written pleadings, it shall have the 
right to reject any papers and documents not yet produced which either 
party may wish to submit to it without the consent of the other party. 
The tribunal shall, however, remain free to take into consideration any such 
papers and documents which the agents, advocates or counsel of one or 
other of the parties may bring to its notice, provided that they have been 
made known to the other party. The latter shall have the right to require 
a further extension of the written pleadings so as to be able to give a reply 
in writing. 

2. The tribunal may also require the parties to produce all necessary 
documents and to provide all necessary explanations. It shall take note of 
any refusal to do so. 

ARTICLE 18 


1. The tribunal shall decide as to the admissibility of the evidence that ¢ 
may be adduced, and shall be the judge of its probative value. It shall 0 
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have the power, at any stage of the proceedings, to call upon experts and 
to require the appearance of witnesses. It may also, if necessary, decide to 
visit the scene connected with the case before it. 

2. The parties shall co-operate with the tribunal in dealing with the 
evidence and in the other measures contemplated by paragraph 1. The 
tribunal shall take note of the failure of any party to comply with the 
obligations of this paragraph. 


ARTICLE 19 


In the absence of any agreement to the contrary implied by the under- 
taking to arbitrate or contained in the compromis, the tribunal shall decide 
on any ancillary claims which it eonsiders to be inseparable from the subject- 
matter of the dispute and necessary for its final settlement. 


ARTICLE 20 


The tribunal, or in case of urgency its president subject to confirmation 
by the tribunal, shall have the power to indicate, if it considers that cir- 
cumstances so require, any provisional measures which ought to be taken 
to preserve the respective rights of either party. 


ARTICLE 21 


1. When, subject to the control of the tribunal, the agents, advocates and 
counsel have completed their presentation of the case, the proceedings shall 
be formally declared closed. 

2. The tribunal shall, however, have the power, so long as the award 
has not been rendered, to re-open the proceedings after their closure, on the 
ground that new evidence is forthcoming of such a nature as to constitute a 
decisive factor, or if it considers, after careful consideration, that there is a 
need for clarification on certain points. 


ARTICLE 22 


1. Except where the claimant admits the soundness of the defendant’s 
case, discontinuance of the proceedings by the claimant party shall not be 
accepted by the tribunal without the consent of the defendant. 

2. If the case is discontinued by agreement between the parties, the 
tribunal shall take note of the fact. 


ARTICLE 23 


If the parties reach a settlement, it shall be taken note of by the tribunal. 
At the request of either party, the tribunal may, if it thinks fit, embody 
the settlement in an award. 


ARTICLE 24 


The award shall normally be rendered within the period fixed by the 
compromis, but the tribunal may decide to extend this period if it would 
otherwise be unable to render the award. 
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ARTICLE 25 


1. Whenever one of the parties has not appeared before the tribunal, 
or has failed to present its case, the other party may call upon the tribunal 
to decide in favour of its case. 

2. The arbitral tribunal may grant the defaulting party a period of grace 
before rendering the award. 

3. On the expiry of this period of grace, the tribunal shall render an 
award after it has satisfied itself that it has jurisdiction. It may only 
decide in favour of the submissions of the party appearing, if satisfied that 
they are well founded in fact and in law. 


Deliberations of the Tribunal 


ARTICLE 26 


The deliberations of the tribunal shall remain secret. 


ARTICLE 27 


1. All the arbitrators shall participate in the decisions. 

2. Except in cases where the compromis provides for a quorum, or in 
cases where the absence of an arbitrator occurs without the permission of 
the president of the tribunal, the arbitrator who is absent shall be replaced 
by an arbitrator nominated by the President of the International Court of 
Justice. In the case of such replacement the provisions of Article 7 shall 
apply. 

The Award 


ARTICLE 28 


1. The award shall be rendered by a majority vote of the members of the 
tribunal. It shall be drawn up in writing and shall bear the date on which 
it was rendered. It shall contain the names of the arbitrators and shall 
be signed by the president and by the members of the tribunal who have 
voted for it. The arbitrators may not abstain from voting. 

2. Unless otherwise provided in the compromis, any member of the 
tribunal may attach his separate or dissenting opinion to the award. 

3. The award shall be deemed to have been rendered when it has been 
read in open court, the agents of the parties being present or having been 
duly summoned to appear. 

4. The award shall immediately be communicated to the parties. 


ARTICLE 29 
The award shall, in respect of every point on which it rules, state the 
reasons on which it is based. 
ARTICLE 30 


Once rendered, the award shall be binding upon the parties. It shall be 
carried out in good faith immediately, unless the tribunal has allowed a time 
limit for the carrying out of the award or of any part of it. 
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ARTICLE 31 


During a period of one month after the award has been rendered and 
communicated to the parties, the tribunal may, either of its own accord 
or at the request of either party, rectify any clerical, typographical or 
arithmetical error in the award, or any obvious error of a similar nature. 


ARTICLE 32 


The arbitral award shall constitute a definitive settlement of the dispute. 


Interpretation of the Award 


ARTICLE 33 


1. Any dispute between the parties as to the meaning and scope of the 
award shall, at the request of either party and within three months of the 
rendering of the award, be referred to the tribunal which rendered the 
award. 

2. If, for any reason, it is found impossible to submit the dispute to the 
tribunal which rendered the award, and if within the above-mentioned time 
limit the parties have not agreed upon another solution, the dispute may 
be referred to the International Court of Justice at the request of either 
party. 

3. In the event of a request for interpretation, it shall be for the tribunal 
or for the International Court of Justice, as the case may be, to decide 
whether and to what extent execution of the award shall be stayed pending 
a decision on the request. 


ARTICLE 34 


Failing a request for interpretation, or after a decision on such a request 
has been made, all pleadings and documents in the case shall be deposited 
by the president of the tribunal with the International Bureau of the 
Permanent Court of Arbitration or with another depositary selected by 
agreement between the parties. 


Validity and Annulment of the Award 


ARTICLE 35 


The validity of an award may be challenged by either party on one or 
more of the following grounds: 


(a) That the tribunal has exceeded its powers; 

(b) That there was corruption on the part of a member of the tribunal ; 

(c) That there has been a failure to state the reasons for the award or 
a serious departure from a fundamental rule of procedure; 

(d) That the undertaking to arbitrate or the compromis is a nullity. 


ARTICLE 36 


1. If, within three months of the date on which the validity of the award 
is contested, the parties have not agreed on another tribunal, the Inter- 
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uational Court of Justice shall be competent to declare the total or partial 
nullity of the award on the application of either party. 

2. In the cases covered by Article 35, sub-paragraphs (a) and (c), 
validity must be contested within six months of the rendering of the award, 
and in the cases covered by sub-paragraphs (b) and (d) within six months 
of the discovery of the corruption or of the facts giving rise to the claim 
of nullity, and in any case within ten years of the rendering of the award. 

3. The Court may, at the request of the interested party, and if circum- 
stances so require, grant a stay of execution pending the final decision on the 
application for annulment. 


ARCICLE 37 


If the award is declared invalid by the International Court of Justice, 
the dispute shall be submitted to a new tribunal constituted by agreement 
between the parties, or, failing such agreement, in the manner provided 
by Article 3. 

Revision of the Award 


ARTICLE 38 


1. An application for the revision of the award may be made by either 
party on the ground of the discovery of some fact of such a nature as to 
constitute a decisive factor, provided that when the award was rendered 
that fact was unknown to the tribunal and to the party requesting revision, 
and that such ignorance was not due to the negligence of the party re- 
questing revision. 

2. The application for revision must be made within six months of the 
discovery of the new fact, and in any case within ten years of the rendering 
of the award. 

3. In the proceedings for revision, the tribunal shall, in the first instance, 
make a finding as to the existence of the alleged new fact and rule on the 
admissibility of the application. 

4. If the tribunal finds the application admissible, it shall then decide 
on the merits of the dispute. 

5. The application for revision shall, whenever possible, be made to the 
tribunal which rendered the award. 

6. If, for any reason, it is not possible to make the application to the 
tribunal which rendered the award, it may, unless the parties otherwise 
agree, be made by either of them to the International Court of Justice. 

7. The tribunal or the Court may, at the request of the interested party, 
and if circumstances so require, grant a stay of execution pending the final 
decision on the application for revision. 


III. COMMENTS ON PARTICULAR ARTICLES 
Notes: 
(i) The following comments are not intended as an article-by-article com- 
mentary. Only those articles are commented upon which are either 
new or involve substantial changes not otherwise self-explanatory. 
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Many of the changes made, as compared with the 1953 text, are only 
changes of a technical or drafting character or in the nature of re- 
arrangement. 

(ii) No attempt is made to indicate the reason why in a number of cases 
no changes have been made in order to meet criticisms made in the 
General Assembly or elsewhere by governments. In the first place, 
the reasons for and against the proposed changes are fully set out in the 
1957 22 and 1958 ** reports of the special rapporteur, Mr. Georges Scelle. 
In the second place, the fact that the articles are now presented as a 
model draft rather than as a potential general convention of arbitration 
which would be binding upon states has the effect of placing these 
criticisms against a different background thus causing them to lose a 
good deal of their point. 


23. PREAMBLE. Subject to language changes, the first three paragraphs 
of this preamble correspond to Article 1 of the 1953 text. Paragraph 4 is 
new, but merely states the position already set out earlier in the present 
commentary, according to which the articles have no binding effect unless 
specifically embodied by the parties in a compromis or other agreement. 
Paragraph 5 corresponds to Article 14 of the 1953 text. 

24. In view of the fact that all the provisions of the preamble relate to 
the substantive law of arbitration rather than to arbitral procedure as such, 
the Commission felt that in the present context of the draft it would be 
preferable to state them in preambular form and not keep them as sub- 
stantive articles. In effect they govern any arbitration, but they govern 
it as principles of general international law rather than as deriving from 
the agreement of the parties. 

25. ArTICcLE 1. This article, like a number of others in the text, e.g., 
Articles 3, 6, 27, 33, 36, 37 ete., involves the exercise of functions by the 
President of the International Court of Justice, or by the Court itself. 
Criticisms of similar provisions in the 1953 text were made on the ground 
that this set up the International Court of Justice as a sort of super-tribunal 
not subordinate to the agreement of the parties. Despite doubts expressed 
by eertain of its members, the Commission did not consider these criticisms 
to be well founded, particularly in the present context of the draft, accord- 
ing to which the articles in question will be binding upon the parties only in 
so far as they accept those articles and make them part of the arbitral 
agreement. On the other hand, the articles are necessary if the process 
of arbitration is not to be liable to possible frustration as described in 
paragraphs 18, 19, 20 and 21 above. The practice of conferring functions 
upon the President of the International Court, or even upon the Court 
itself, is a fairly common one and has never given rise to any difficulty. 
Further comments on this matter are contained in paragraphs 45 and 46 
of the commentary to the 1953 text. 


° 


2See Yearbook of the International Law Commission, 1957, Vol. IT (A/CN.4/SER.A 
1957 /Add.1), Doe. A/CN.4/109. 23 A/CN.4/113 of 6 March 1958. 
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26. ARTICLE 2. There is now included, amongst the matters which a 
compromis must deal with, the specification of the undertaking to arbitrate 
in virtue of which the dispute is to be submitted to arbitration. The list 
of matters which ought if possible to be regulated by the compromis remains 
substantially unchanged. 

27. ARTICLE 4. This article, as compared with the 1953 text, has been 
amplified so as to include possible cases not previously covered. 

28. ARTICLE 5. This article covers the previous Articles 6 and 7 of the 
1953 text. The changes effected are based in particular on the feeling that 
it is not in practice possible to prevent an arbitrator from withdrawing 
or resigning if he wishes to do so, and that in such event it is not necessary 
to do more than provide for the filling of the vacancy by the same means 
as were employed for the original appointment. 

29. ARTICLE 7. This article is new. It is obviously undesirable that the 
proceedings should have to start again from the beginning merely because 
a vacancy has occurred and has been filled. There is, moreover, no diffi- 
eulty over the written proceedings, which the new arbitrator is able to read. 
On the other hand, if the oral proceedings have begun, the new arbitrator 
ought to have the right to require that these be started again. 

30. ARTICLE 8. The first paragraph of this article does not differ sub- 
stantially from the corresponding Article 10 of the 1953 text, but embodies 
technical improvements and simplifications in what was a somewhat com- 
plicated provision. As regards paragraphs 2 and 3 of the previous Article 
10, various objections were felt to the idea of the tribunal itself drawing 
up the compromis; nor was this felt to be necessary. Whether or not there 
is a compromis in the technical sense of that term, there is always an under- 
taking to arbitrate, whether this has been completed by the drawing up of a 
compromis or not. Even if the parties are unable to draw up or complete 
the compromis, it is always possible for the tribunal to proceed with the 
ease, so long as one of the parties requests it to do so. Either the nature 
of the dispute will have been defined in the original agreement to arbitrate 
or, alternatively, it will be defined in the application made to the tribunal 
to proceed with the case and in the subsequent written pleadings the de- 
posit of which the tribunal will order. 

31. ArTIcLE 9. Despite the considerations set out in paragraph 42 of 
the commentary to the 1953 text, in favour of retaining the term ‘‘widest,”’ 
which appeared in the corresponding Article 11 of that text, the Commission 
decided that the use of this term was unnecessary and might give rise to 
difficulties. 

32. ArticLE 10. The substance of this article, as compared with the 
corresponding Article 12 of the 1953 text, remains the same; but as thie 
phrase ‘‘shall be guided by Article 38, paragraph 1, of the Statute of the 
International Court of Justice’’ was considered to be unsatisfactory, and 
no other general phrase referring to that provision seemed free from 
drafting difficulties, it was decided to set out the actual terms of Article 
38, paragraph 1. Paragraph 2 of old Article 12 (the question of om 
liquet) now appears, somewhat amended, as Article 11. 
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33. ARTICLES 13 To 17. These articles, as explained in paragraph 15 
above, have been newly introduced, in order to meet certain wishes expressed 
in the course of the General Assembly’s discussions. They are articles 
relating to the routine procedure of arbitration and call for no special 
comment, except with reference to Article 17, which is based on the con- 
sideration that it is undesirable, once the written proceedings have been 
closed, for further documentary material to be presented or adduced in 
evidence by the parties. Nevertheless, it is equally not desirable to exclude 
all possibility of presenting such new material. The essential consideration 
is that, if new material presented by one of the parties is admitted, the 
other should have an opportunity of dealing with it in writing and should 
be able to require a prolongation of the written proceedings for that pur- 
pose. In this way the possibility of new written material being presented 
on the eve of the oral hearing, so that the other party has inadequate time 
to consider or reply to it in writing before the oral hearing takes place, 
ean be eliminated. 

34. ARTICLE 19. This article has been a good deal simplified in com- 
parison with the corresponding Article 16 of the 1953 text. In particular, 
the general reference to ancillary claims, in place of the phraseology used in 
the previous Article 16, should get over a number of difficulties of definition 
which that phraseology might have entailed. The basic object is that the 
grounds of dispute between the parties arising out of the same subject 
matter should be completely disposed of. 

35. ARTICLE 21. Paragraph 2 of this article, which otherwise corre- 
sponds to Article 18 of the 1953 text, is new. It seemed to the Commission 
desirable to give the tribunal this faculty in order to insure that no element 
material to its decision should be excluded. 

36. ARTICLE 22. The corresponding Article 21 of the 1953 text provided 
that in no case could discontinuance of the proceedings by the claimant 
party be accepted by the tribunal without the consent of the defendant 
party. It seemed to the Commission that this principle ought only to apply 
in those cases where the claimant party proposed to discontinue the pro- 
ceedings without any recognition of the validity of the defendant’s case, 
since in that event the defendant state may still have an interest in en- 
deavouring to secure from the tribunai a positive pronouncement in its 
favour. Where, however, such recognition is given, it would obviously 
be unnecessary to require the consent of the defendant party before the 
proceedings could be discontinued. 

37. ARTICLE 25. The drafting of the corresponding Article 20 of the 
1953 text was defective inasmuch as it seemed to imply that it would always 
be the defendant party which would fail to appear and defend the claim. 
and the claimant party whose case would accordingly be adjudged valid. 
[t is, however, equally possible that the claimant party may fail to pursue 
its ease, but that the defendant party will not be content with anything 
short of an actual decision in favour of its own arguments in case the 
claimant should attempt to re-open the matter at a later date. The article 
has, therefore, been amended to take account of both possibilities. The 
second paragraph is new, but self-explanatory. 
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38. ARTICLES 26 AND 27. ‘These articles include the matters previousl) 
dealt with by the single Article 19 of the 1953 text. The second paragraph 
of Article 27 is new. The Commission felt it undesirable to adhere to the 
somewhat rigid system of the previous Article 19, which could be interpreted 
as involving the unremitting attendance on all oceasions of all the members 
of the tribunal. It is, on the other hand, necessary to ensure that an 
arbitrator shall not, through his deliberate absence, be able to frustrate the 
rendering of the award. 

39. ARTICLE 28. Paragraphs 1, 3 and 4 of this article correspond to the 
same paragraphs of Article 24 of the 1953 text, and paragraph 2 corre- 
sponds to Article 25 of that text. The first sentence of paragraph 1 is, 
however, new. Despite the general provision on the subject of majority 
decisions contained in Article 12, it was felt desirable to repeat this require- 
ment specifically in respect of the rendering of the award. Paragraph 2 
of the previous Article 24 concerning the statement of the reasons for the 
award now appears as Article 29 of the present text. 

40. ArtTICLE 32. This article is new. It no doubt goes without saying 
that the award constitutes a final settlement of the dispute, but it seemed 
desirable to the Commission to emphasize this fact in view of the provisions 
concerning the possible interpretation, revision or annulment of the award. 
These possibilities do not alter the fact that, subject to any necessity for 
interpreting, or to any eventual revision or annulment of the award, it 
constitutes, in principle, a definitive and final settlement. 

41. The provisions concerning interpretation in ARTICLE 33, which pre 
viously figured in Article 28 of the 1953 text, remain substantially un- 
changed apart from re-wording and re-arrangement. 

42. ArticLE 34. This article is new. Its object is to ensure that the 
documents and written records of arbitral proceedings, which may be of 
great value for the study of international law and in other ways, should not 
become lost or forgotten. It goes without saying that the Secretary-General 
of the Permanent Court of Arbitration, or other depositary, would not 
permit any inspection of the records by a third party without obtaining the 
consent of the parties to the dispute. 

13. ARTICLE 35. Sub-paragraph (d) is new as compared with the cor 
responding Article 30 of the 1953 text. Despite the cogent considerations 
contained in paragraph 39 of the commentary to that text, the Commission 
decided to add the nullity of the undertaking to arbitrate or of the com- 
promis as a ground of the nullity of the eventual award. It is diffieult, in 
principle, to deny that the nullity of the original undertaking or compromis, 
if established, must automatically entail the nullity of the award. Suc! 
cases should, however, prove exceedingly rare. The principle at issue is 
the same as that which governs the essential validity of treaties, and it is 
noticeable that there are very few precedents involving the nullity of 
treaty or other international agreement, when drawn up in proper form 
and apparently regularly concluded between duly authorized plenipotenti 


aries or governmental organs empowered to act on behalf of the state. 
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CuaptTer III 
DIPLOMATIC INTERCOURSE* AND IMMUNITIES 


I, INTRODUCTION 


44. In the course of its first session, in 1949, the International Law Com- 
mission selected ‘‘diplomatie intercourse and immunities’’ as one of the 
topies the codification of which it considered desirable and feasible. It 
did not, however, include this subject among those to which priority was 
accorded.”® 

45. At its fifth session in 1953, the Commission was apprised of General 
Assembly resolution 685 (VII) of 5 December 1952, by which the Assembly 
requested the Commission to undertake, as soon as it considered it possible, 
the codification of ‘‘diplomatie intercourse and immunities’’ and to treat 
it as a priority topic.*® 

46. At its sixth session in 1954, the Commission decided to initiate work 
on the subject, and appointed Mr. A. E. F. Sandstrém special rapporteur.** 

47. Owing to lack of time, the Commission was unable to take up the 
subject until its ninth session in 1957. At that session, the Commission 
considered the topic on the basis of the report prepared by the special 
rapporteur (A/CN.4/91). It adopted a provisional set of draft articles 
with a commentary.*® 

48. In accordance with Articles 16 and 21 of its Statute, the Commission 
decided to transmit this draft, through the Secretary-General, to govern- 
ments for their observations. By 16 May 1958, the governments of the 
following countries had communicated their observations: Argentina, Aus- 
tralia, Belgium, Cambodia, Chile, China, Czechoslovakia, Denmark, Fin- 
land, Italy, Japan, Jordan, Luxembourg, Netherlands, Pakistan, Sweden, 
Switzerland, Union of Soviet Socialist Republics, United Kingdom of Great 
Britain and Northern Ireland, United States of America and Yugoslavia 
(A/CN.4/114 and Add.1-6). The text of these observations is reproduced 
in an annex to the present report.* The Commission also had before it a 
summary (A/CN.4/L.72), prepared by the Secretariat, of opinions ex- 
pressed in the Sixth Committee of the General Assembly relative to the 
1957 draft. 

49. During the present session, at its 448th, 449th, 451st to 468th and 
474th to 478th meetings, the Commission examined the text of the pro- 
visional draft in the light of the observations of governments and of the 
conclusions drawn from them by the special rapporteur (A/CN.4/116 and 

2+ The term ‘‘intercourse’’ (in the English text) has traditionally been employed by 
the Commission in relation to this subject. The term used in the French text is ‘‘ Re- 
lations (diplomatiques ete.).’’ There is no reason why in English the title ‘‘ Diplomatic 
relations and immunities’’ should not also be employed. 

25 See Official Records of the General Assembly, 4th Sess., Supp. No. 10 (A/925), 
pars. 16 and 20. 

*6 Ibid., 8th Sess., Supp. No. 9 (A/2456), par. 170. 

* Ibid., 9th Sess., Supp. No. 9 (A/2693), par. 73. 

8 Ibid., 12th Sess., Supp. No. 9 (A/3623), par. 16. 

* Not printed here. 
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Add. 1 and 2). In consequence of that examination, the Commission made a 
number of changes in the provisional draft. 

50. At its 468th meeting, the Commission decided (under Article 23, 
paragraph 1 (c) of its Statute) to recommend to the General Assembly that 
the draft articles on diplomatic intercourse and immunities should be rec- 
ommended to Member States with a view to the conclusion of a convention. 

51. The draft deals only with permanent diplomatic missions. Diplo- 
matic relations between states also assume other forms that might be placed 
under the heading of ‘‘ad hoc diplomacy,’’ covering itinerant envoys, 
diplomatic conferences and special missions sent to a state for limited pur- 
poses. The Commission considered that these forms of diplomacy should 
also be studied, in order to bring out the rules of law governing them, and 
requested the special rapporteur to make a study of the question and to 
submit his report at a future session. 

52. Apart from diplomatic relations between states, there are also rela- 
tions between states and international organizations. There is likewise the 
question of the privileges and immunities of the organizations themselves. 
However, these matters are, as regards most of the organizations, governed 
by special conventions. 


II. TEXT OF THE DRAFT ARTICLES AND COMMENTARY 


53. The text of the draft articles together with a commentary, as adopted 
by the Commission at its present session, is reproduced below. 


DRAFT ARTICLES ON DIPLOMATIC INTERCOURSE AND IMMUNITIES 


DEFINITIONS 
ARTICLE 1 


For the purpose of the present draft articles, the following expressions 
shall have the meanings hereunder assigned to them: 


(a) The “head of the mission” is the person charged by the sending 
state with the duty of acting in that capacity; 

(b) The “members of the mission” are the head of the mission and the 
members of the staff of the mission; 

(c) The “members of the staff of the mission” are the members of the 
diplomatic staff, of the administrative and technical staff and of the 
service staff of the mission; 

(d) The “diplomatic staff” consists of the members of the staff of the 
mission having diplomatic rank; 

(e) A “diplomatic agent” is the head of the mission or a member of the 
diplomatic staff of the mission; 

(f) The “administrative and technical staff” consists of the members 
of the staff of the mission employed in the administrative and technical 
service of the mission; 

(g) The “service staff” consists of the members of the staff of th 
mission in the domestic service of the mission; 
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(h) A “private servant” is a person in the domestic service of the head 
or of a member of the mission. 


SEcTION I. DIPLOMATIC INTERCOURSE IN GENERAL 


Establishment of diplomatic relations and missions 


ARTICLE 2 


The establishment of diplomatic relations between states, and of per- 
manent diplomatic missions, takes place by mutual consent. 


Commentary 


(1) There is frequent reference in doctrine to a ‘‘right of legation’”’ said 
to be enjoyed by every sovereign state. The interdependence of nations 
and the importance of developing friendly relations between them, which is 
one of the purposes of the United Nations, necessitate the establishment of 
diplomatic relations between them. However, since no right of legation 
ean be exercised without agreement between the parties, the Commission 
did not consider that it should mention it in the text of the draft. 

(2) Article 2, which corresponds to Article 1 of the 1957 draft, remains 
unchanged. It merely states that the establishment of diplomatic relations 
between two states, and in particular of permanent diplomatic missions, 
takes place by mutual agreement. 

(3) The most efficient way of maintaining diplomatic relations between 
two states is for each to establish a permanent diplomatic mission (7.¢., an 
embassy or a legation) in the territory of the other; but there is nothing to 
prevent two states from agreeing on other methods of conducting their 
diplomatic relations, for example, through their missions in a third state. 

(4) All independent states may establish diplomatic relations. In the 
ease of a state which is a member of a federation, the question whether it is 
qualified to do so depends on the federal constitution. 


Functions of a diplomatic mission 


ARTICLE 3 
The functions of a diplomatic mission consist inter alia in: 


(a) Representing the sending state in the receiving state; 

(b) Protecting in the receiving state the interests of the sending state 
and of its nationals; 

(c) Negotiating with the government of the receiving state; 

(d) Ascertaining by all lawful means conditions and developments in 
the receiving state, and reporting thereon to the government of the 
sending state; 

(e) Promoting friendly relations between the sending state and the 
receiving state, and developing their economic, cultural and scientific 
relations. 
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Commentary 


(1) A detailed enumeration of all the functions of a diplomatic mission 
would be very lengthy. The Commission has merely mentioned the main 
categories under very broad headings. 

(2) First of all, under sub-paragraph (a), comes the task which 
characterizes the whole activity of the mission. The mission represents the 
sending state in the receiving state. The mission, and in particular the 
head of the mission, is the spokesman for its government in communications 
with the receiving government, or in any discussions with that government 
to which relations between the two states may give rise. 

(3) Sub-paragraphs (b), (c), and (d) state the classic functions of the 
mission, viz. protecting in the receiving state the interests of the sending 
state and of its nationals; negotiating with the government of the receiving 
state and ascertaining conditions and developments in the receiving state 
and reporting thereon to the government of the sending state. 

(4) The functions mentioned in sub-paragraph (b) must be carried on 
in conformity with the rules of international law. The validity of the rule 
laid down in Article 40, paragraph 1, which prohibits interference in the 
internal affairs of the receiving state, and of the rule concerning the ex- 
haustion of remedies in the local courts (in eases in which this rule is ap- 
plicable) is not affected in any way. 

(5) The phrase ‘‘conditions and developments’’ in sub-paragraph (d) 
covers the political, cultural, social and economic activities of the country, 
and in general all aspects of life which may be of interest to the sending 
state. Only lawful means may be used by the mission in ascertaining these 
conditions and developments. 

(6) The enumeration of functions as given in the draft prepared at the 
ninth session (1957), has been supplemented by a reference to certain 
functions which, in consequence of the establishment of the United Nations 
and of modern developments, have acquired steadily increasing importance, 
viz. (e) promoting friendly relations between the sending state and the 
receiving state and developing economic, cultural and scientific relations 
between the two states. 

(7) With regard to trade missions, it should be noted that the question 
of commercial representation as such—.e., apart from the commercial at- 
tachés of a diplomatic mission—is not dealt with in the draft because it is 
usually governed by bilateral agreement. 


Appointment of the head of the mission: agrément 


ARTICLE 4 


The sending state must make certain that the agrément of the receiving 
state has been given for the person it proposes to accredit as head of 
the mission to that state. 
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Appointment to more than one state 


ARTICLE 5 


Unless objection is offered by any of the receiving states concerned, a 
head of mission to one state may be accredited as head of mission to one 
or more other states. 


Appointment of the staff of the mission 


ARTICLE 6 


Subject to the provisions of Articles 7, 8 and 10, the sending state may 
freely appoint the members of the staff of the mission. In the case of 
military, naval or air attachés, the receiving state may require their 
names to be submitted beforehand, for its approval. 


Appointment of nationals of the receiving state 


ARTICLE 7 


Members of the diplomatic staff of the mission may be appointed from 
amongst the nationals of the receiving state only with the express con- 
sent of that state. 


Persons declared persona non grata 


ARTICLE 8 


1. The receiving state may at any time notify the sending state that 
the head of the mission, or any member of the staff of the mission is 
persona non grata or not acceptable. In such case, the sending state 
shall, as the case may be, recall the person concerned or terminate his 
functions with the mission. 

2. If the sending state refuses or fails within a reasonable period to 
carry out its obligations under paragraph 1, the receiving state may 


refuse to recognize the person concerned as a member of the mission. 


Commentary 


(1) Article 5 is new, but the text of Articles 4, 6, 7 and 8 as adopted 
at the ninth session was left unchanged, with the exception of some purely 
drafting alterations. 


2) Articles 4 to 8 deal with the appointment of the persons who compose 


the mission. The mission comprises a head, and assistants subordinate to 
tim, who are normally divided into several categories: diplomatic staff, 
who are engaged in diplomatic activities, administrative and technical staff, 
ind service staff. While it is the sending state which appoints the persons 
who compose the mission, the choice of these persons and, in particular, 
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of the head of the mission, may considerably affect relations between the 
states, and it is clearly in the interests of both states that the mission should 
not contain members whom the receiving state finds unacceptable. 

(3) The procedure for achieving this result differs according as the 
person concerned is the head of mission or another member of the mission. 
As regards the former, the sending state ascertains in advance whether a 
person whom it proposes to accredit as head of its mission to another state 
is persona grata with that state. If the agrément is not given, then the 
person in question cannot be accredited. The fact that a head of mission 
has been approved does not, however, prevent a receiving state which has 
meanwhile found reasons for objecting to him from subsequently notifying 
the sending state that he is no longer persona grata, in which case he must 
be recalled and, if the sending state fails to recall him, the receiving state 
may declare his functions terminated. 

(4) As regards other members of the mission, they are in principle 
freely chosen by the sending state, that is to say, their names are not sub- 
mitted in advance; but if at any time—if need be, before the person con 
cerned arrrives in the country to take up his duties—the receiving state 
finds that it has objections to him, that state may, as in the case of a head 
of mission who has been approved, inform the sending state that he is 
persona non grata, with the same effect as in the case of the head of the 
mission. 

(5) This procedure is sanctioned by Articles 4,6 and 8. So far as details 
are concerned, it should be noted first that the use of the term ‘‘not ac- 
ceptable’’ as an alternative for the term persona non grata in Article 8, 
paragraph 1, is intended to cover non-diplomatic staff, with respect to whor 
the term persona non grata is not usually employed. At the end of the 
same paragraph, the words ‘‘or terminate his functions with the mission’ 
are intended principally to cover cases where the person concerned is 4 
national of the receiving state. 

(6) The fact that the draft does not say whether or not the receiving 
state is obliged to give reasons for its decision to declare persona non grate 
a person proposed or appointed, should be interpreted as meaning that this 
question is left to the discretion of the receiving state. 

(7) When a person who has already taken up his duties is declared 
persona non grata, the normal consequence is (as indicated above) that the 
sending state recalls him or declares his functions terminated (see Artic! 


41, sub-paragraph (b)). But, if the sending state fails to do this within 
a reasonable time, the receiving state is authorized to take action of its own 


accord. It may declare that the functions of the person concerned are 


terminated, that he is no longer recognized as a member of the mission 
and that he has ceased to enjoy diplomatic privileges. 

(8) As is clear from the reservation stated in Article 6, the free choice 
of the staff of the mission is a principle to which there are exceptions. (n° 
of these exceptions is mentioned in paragraph (4) of this commentar) 
Another, for which Article 6 expressly provides, is that in the case of 
military, naval and air attachés, the receiving state may, in accordance 
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with what is already a fairly common practice, require their names to be 
submitted beforehand for its approval. 

(9) A further exception is that arising out of Article 7 of the draft, 
concerning cases where the sending state wishes to choose as diplomatic 
agent a national of the receiving state or a person who is a national of both 
the sending and receiving states. The Commission takes the view that such 
an appointment is subject to the express consent of the receiving state, 
even though some states do not insist on this condition. The Commission 
did not, on the other hand, think it necessary to provide that the consent 
of the receiving state is a condition necessary for the appointment as a diplo- 
matic agent of a national of a third state, or for the appointment of a 
national of the receiving state to the administrative, technical or service 
staff of a foreign mission. In these cases, the considerations underlying 
Article 7 do not apply ; and in the case of administrative and technical staff 
and service staff, the Commission was influenced by the further factor that 
it is undeniably necessary to recruit for these categories of the staff persons 
with a good knowledge of the local language and of local conditions. 
Serious difficulties might be created for the sending state if the receiving 
state refused to authorize local recruitment of staff in these categories, 
whereas the difficulties created would probably be inconsiderable so far as 
diplomatic staff was concerned. The only objection which might be raised 
to these considerations is that, in some states, nationals have to seek the 
consent of their own government before entering the service of a foreign 
government. Such a requirement, however, is merely an obligation gov- 
erning the relationship between a national and his own government, and 
does not affect relations between states, and is not therefore a rule of inter- 
national law. While the practice of appointing nationals of the receiving 
state as members of the diplomatic staff has now become fairly rare. 
and there are grounds for believing that it will disappear altogether with 
the development of states which have recently obtained their independence, 
the majority of the members of the Commission thought that the case should 
be mentioned. Certain members of the Commission, however, stated that 
they were in principle opposed entirely to the appointment of nationals 
of the receiving state as members of the diplomatic staff, and to the grant 
of diplomatic privileges and immunities to such persons. 

(10) The free choice of staff mentioned in Article 6 does not imply 
exemption from visa formalities, where these are required by the receiving 
state. 

(11) Article 5, which is new, is concerned with the fairly frequent case 
in which a sending state wishes to accredit a head of mission to one or more 
other states. This is permissible, provided that none of the receiving states 
objects. 


Notification of arrival and departure 


ARTICLE 9 


The arrival and departure of the members of the staff of the mission, 
and also of members of their families, and of their private servants, shall 
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be notified to the Ministry for Foreign Affairs of the receiving state. 
A similar notification shall be given whenever members of the mission 
and private servants are locally engaged or discharged. 


Commentary 


It is desirable for the receiving state to know the names of the persons 
who may claim privileges and immunities. Accordingly, it is inter alia 
provided in Article 9, which is new, that the names of persons recently 
appointed to a mission and of those who are finally leaving their posts must 
be notified. 

Size of staff 


ARTICLE 10 


1. In the absence of specific agreement as to the size of the mission, 
the receiving state may refuse to accept a size exceeding what is reason- 
able and normal, having regard to circumstances and conditions in the 
receiving state, and to the needs of the particular mission. 

2. The receiving state may equally, within similar bounds and on a 
non-discriminatory basis, refuse to accept officials of a particular 
category. 

Commentary 


(1) The English text of paragraph 1, as drafted at the ninth session 
(Article 10 corresponds to Article 7 of the 1957 draft), has been amended 
by the substitution of the word ‘‘normal’’ for the word ‘‘customary,’’ for 
the sake of concordance with the French text. The last sentence in para- 
graph 2 of the 1957 text has been moved to Article 6, with certain drafting 
changes based on paragraph (3) in fine of the 1957 commentary, which it 
was felt more accurately expressed the Commission’s intentions. 

(2) There are questions connected with the mission’s composition which 
may cause difficulty besides that of the choice of the persons comprising the 
mission. In the Commission’s view, these matters require regulation, and 
Article 10 is intended to deal with them. 

(3) Paragraph 1 of the article refers to cases where the staff of the 
mission is inordinately increased ; experience in recent years having shown 
that such cases may present a problem. Such an increase may cause the 
receiving state real difficulties. Should the receiving state consider the 
staff of a mission unduly large, it should first endeavour to reach an agree- 
ment with the sending state. Failing such agreement, the receiving state 
should, in the view of the majority of the Commission, be given the right 
within certain limits to refuse to accept a size exceeding what is reasonable 
and normal. In such cases there are two sets of conflicting interests, and 
the solution must be a compromise between them. Account must be taken 
both of the mission’s needs, and of prevailing conditions in the receiving 
state. Any claim for the limitation of the staff must remain within the 


bounds stated by the article. 
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(4) Paragraph 2 gives the receiving state the right to refuse to accept 
officials of a particular category. But its right to do so is circumscribed in 
the same manner as its right to claim a limitation of the size of the staff, 
and must, furthermore, be exercised without discrimination between one 
state and another. 

(5) The provisions of this article have been criticized on the grounds 
that the criteria by reference to which a dispute is to be settled are too 
vague and would not solve the problems arising. Furthermore, it has been 
argued that the provisions of paragraph 2 go beyond the principles of 
international law as now recognized, and that, once the establishement of a 
mission has been agreed, the sending state has the right to equip the mission 
with all the categories of staff needed for the discharge of the mission’s 
functions, because only the two states concerned are in a position to decide 
what circumstances and conditions had a bearing on the size and composition 
of their respective missions. The Commission does not deny that the parties 
concerned are best qualified to settle disputes of the kind to which this 
article relates. That is why the Commission has referred to the desirability 
of such disputes being settled, if possible, by agreement between the parties. 
At the same time, criteria must be laid down which are to guide the parties, 
or which, in the absence of agreement between the parties, are to be observed 
in the arbitral or judicial decision to which it would be necessary to have 
recourse. As so often happens when conflicting interests are the subject 
of a compromise, these criteria are necessarily vague. The reason why 
these provisions do not form part of existing international law is that the 
problem is new. It can hardly be said that the mission’s needs are in any 
way jeopardized, seeing that it is precisely one of the safeguards offered 
by these provisions that the mission’s needs constitute one of the decisive 
considerations, and since, in addition, special account is to be taken of 
‘what is reasonable and normal.’’ 


Offices away from the seat of the mission 


ARTICLE 11 


The sending state may not, without the consent of the receiving state, 
establish offices in towns other than those in which the mission itself is 
established. 

Commentary 


The provisions of this article have been included to forestall the awkward 
situation which would result for the receiving government if mission 
premises were established in towns other than that which is the seat of 
the government. 


Commencement of the functions of the head of the mission 


ARTICLE 12 


The head of the mission is considered as having taken up his func- 
tions in the receiving state either when he has notified his arrival and a 
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true copy of his credentials has been presented to the Ministry for For- 
eign Affairs of the receiving state, or when he has presented his letters 
of credence, according to the practice prevailing in the receiving state, 
which shall be applied in a uniform manner. 


Commentary 


(1) The text of the corresponding provision (Article 8) prepared at the 
Commission’s ninth session gave as the principal alternative the first part 
of the present article (7.e., the passage preceding the phrase: ‘‘or when he 
has presented his letters of credence’’). The latter phrase was at that time 
given as a ‘‘variant.’’ The article was accompanied by the following com- 
mentary: ‘‘So far as concerns the time at which the head of the mission 
may take up his functions, the only time of interest from the standpoint 
of international law is the moment at which he can do so in relation to the 
receiving state—which must be the time when his status is established. 
On practical grounds, the Commission proposes that it be deemed sufficient 
that he has arrived and that a true copy of his credentials has been remitted 
to the Ministry for Foreign Affairs of the receiving state, there being no 
need to await the presentation of the letters of credence to the head of state 
The Commission, however, decided also to mention the alternative stated 
in the text of the article.’’ 

(2) Of the governments which submitted observations on the draft, six 
were in favour of the principal alternative and nine in favour of the 
variant. Hence the Commission, although considering the establishment 
of a uniform regulation desirable, decided to leave the choice of the system 
to be applied to the discretion of the receiving state subject, however, to the 
condition that a separate decision is not taken ad hoc as each case occurs. 
but that a uniform system is applied to all missions. This stipulation now 
forms part of the article. In addition, some slight drafting changes have 
been made to the text. The significance of the matter lies in the fact that 
the precedence and seniority of heads of mission depends upon the date on 
which their functions are deemed to have been taken up (see Article 15 
below). 


Classes of heads of mission 


ARTICLE 13 
1. Heads of mission are divided into three classes, namely: 


(a) That of ambassadors or nuncios accredited to Heads of State: 

(b) That of envoys, ministers and internuncios accredited to Heads 
of State; 

(c) That of chargés d’affaires accredited to Ministers for Foreig™ 
Affairs. 

2. Except as concerns precedence and etiquette, there shall be no dif- 
ferentiation between heads of mission by reason of their class. 
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ARTICLE 14 


The class to which the heads of their missions are to be assigned shall 
be agreed between states. 


Precedence 


ARTICLE 15 


1. Heads of mission shall take precedence in their respective classes 
in the order of date either of the official notification of their arrival or of 
the presentation of their letters of credence, according to the practice 
prevailing in the receiving state, which must be applied without dis- 
crimination. 

2. Alterations in the credentials of a head of mission not involving any 
change of class shall not affect his precedence. 

3. The present article is without prejudice to any existing practice in 
the receiving state regarding the precedence of the representative of 
the Pope. 


Mode of reception 


ARTICLE 16 


The procedure to be observed in each state for the reception of heads 
of mission shall be uniform in respect of each class. 


Commentary 


(1) These articles correspond to Articles 10 to 14 of the previous ses- 
sion’s draft, which have been amended in the following respects: 


(a) In Article 10 (a) of the old text, the word ‘‘legates’’ has been deleted, 
as legates are never heads of mission; 

(b) In Article 10 (b) the words ‘‘other persons’’ have been replaced by 
‘“internuncios,’’ since these representatives of the Pope can be the only 
persons referred to; 

(c) Article 10 of the old text, amended as described above, has become 
paragraph 1, and the former Article 14 is now paragraph 2 of the new 
Article 13; 

(d) In Article 15, paragraphs 1 and 3, there are certain changes of 
terminology. Paragraph 2 has been amended to clarify the rule stated 
therein. 

(2) In the report covering the work of the ninth session, Articles 10 to 
13 (new Articles 13 to 16) were accompanied by the following passages 

inter alia) by way of commentary : 


**(1) Articles 10-13 are intended to incorporate in the draft the 
gist of the Vienna Regulation concerning the rank of diplomats.” 


** The text of the Regulation of Vienna on the classification of diplomatic agents is 
28 follows: 

‘In order to avoid the difficulties which have often arisen and which might occur 
again by reason of claims to precedence between various diplomatic agents, the 


Ts 
e, 
he 
irt 
he 
me 
m- 
on 
int 
he 
nt 
ed 
no 
te 
ed 
SIX 
he 
nt 
em 
he 
rs. 
ow 
ave 
nat 
on 
15 
ads 
ign 
dif- 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 53 


Article 10 lists the different classes of heads of mission, the classes con- 
ferring rank according to the order in which they are mentioned. 

‘*(2) In view of the recent growing tendency— intensified since the 
Second World War—on the part of states to appoint ambassadors rather 
than ministers to represent them, the Commission considered the possi- 
bility of abolishing the title of minister or of abolishing the difference 
in rank between these two classes. 

‘*(10) Some of the provisions of the Vienna Regulation have not 
been included in the draft: Articles 2 and 6 because the questions dealt 
with therein are no longer of current interest, Article 3 because the draft 
has exclusive reference to permanent missions, and Article 7 because 
it deals with a matter which falls rather within the province of the law 
of treaties.’’ 


This commentary should now be supplemented by the following: 


(3) The rule in Article 14 that ‘‘The class to which the heads of their 
missions are to be assigned shall be agreed between states’’ does not imply 
that the heads of mission by which states are represented in each other’s 
territory must necessarily belong to the same class. There are instances 
in which that has not been the case. 

(4) As a consequence of Article 12, the precedence of heads of missions 
is determined under Article 15, paragraph 1, as being in the order of date 


Plenipotentiaries of the Powers which have signed the Treaty of Paris have agreed 
to the following articles and feel it their duty to invite representatives of other 
crowned heads to adopt the same regulations. 

‘* Article 1. Diplomatic officials shall be divided into three classes: that of am 
bassadors, legates or nuncios; that of envoys, whether styled ministers or otherwise, 
aceredited to sovereigns; that of chargés d’affaires accredited to Ministers of Foreig! 
Affairs. 

‘* Article 2. Only ambassadors, legates or nuncios shall possess the representative 
character. 

‘* Article 8. Diplomatic officials on extraordinary missions shall not by this 
be entitled to any superiority of rank. 

** Article 4. Diplomatic officials shall rank in each class according to tiie da 
on which their arrival was officially notified. 

‘*The present regulation shall not in any way modify the position of the Papal 
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representatives. 

‘* Article 5. A uniform method shall be established in each State for the receptio! 
of diplomatic officials of each class. 

‘* Article 6. Ties of relationship or family alliances between Courts shall not 
confer any rank on their diplomatic officials. The same shall be the case with political 
alliances. 

‘* Article 7. In acts or treaties between several Powers which admit the alternat, 
the order in which the ministers shall sign shall be decided by lot. 

‘<The present Regulation was inserted in the Protocol concluded by the Pleni 

potentiaries of the eight Powers which have signed the Treaty of Paris at their 

meeting on 19 March 1815.’’ 

(The Regulation was signed by the following countries: Austria, Spain, France, Great 
Britain, Portugal, Prussia, Russia and Sweden. Translation taken from the report of : 
sub-committee of the League of Nations Committee of Experts for the Progressive 
Codification of International Law, C.203.M.77.1927.V, p. 2.) 
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either of the official notification of their arrival or of the presentation of 
their letters of credence, according to the practice of the receiving state. 
(5) The Commission’s object in incorporating the text of Article 14 
of the 1957 draft as paragraph 2 of the new Article 13 was to stress the 
equality in law of heads of mission. Differences in class between heads of 
mission are not material except for purposes of precedence and etiquette. 
‘‘Etiquette’’ refers only to ceremonial (Article 16) and matters of conduct 


(protocol). 

(6) The new text of Article 15, paragraph 2, emphasizes in unambiguous 
terms that the rule set forth in that provision does not apply to a change 
of class. If the head of mission is promoted to a higher class, he ranks 
in the new class according to the decisive date applicable for that class. 

(7) The Commission did not feel called upon to deal in the draft with 
the rank of the members of the mission’s diplomatic staff. The staff com- 
prises the following classes: 


Ministers or Ministers-Counsellors ; 
Counsellors ; 

First Secretaries ; 

Second Secretaries ; 

Third Secretaries ; 

Attachés. 


(8) There are also specialized officials such as military, naval, air, com- 
mercial, cultural or other attachés, who may be placed in one of the above- 
mentioned. 

Chargé d’affaires ad interim 


ARTICLE 17 


If the post of head of the mission is vacant, or if the head of the mis- 
sion is unable to perform his functions, the affairs of the mission shall 
be conducted by a chargé d’affaires ad interim, whose name shall be noti- 
fied to the Ministry for Foreign Affairs of the receiving state. 


Commentary 


(1) This article, which apart from certain drafting changes reproduces 
the text of Article 9, paragraph 1, of the draft prepared at the Commission’s 
ninth session (1957), provides for situations where the post of head of the 
mission falls vacant, or the head of the mission is unable to perform his 
functions. The chargé d’affaires ad interim here referred to is not to be 
confused with the chargé d’affaires mentioned in Article 13, sub-paragraph 
¢), who is called chargé d’affaires en pied and is appointed on a more or 
less permanent footing. 

(2) The question when a head of a mission is to be regarded as unable 
to perform his functions must be answered according to the practice of the 
receiving state. Usage differs from country to country; in some, the head 
of the mission is not regarded as requiring to be replaced so long as he is 
in the country ; in others his actual ability to perform his functions is taken 
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into consideration. It is not possible to lay down a hard-and-fast rule. 

(3) The text of this article as drafted at the ninth session contained a 
paragraph 2 which stipulated that, in the absence of notification, the mem- 
ber of the mission placed immediately after the head of the mission on the 
mission’s diplomatic list would be presumed to be in charge. This pro- 
vision was criticized, and the Commission considered that the (undoubtedly 
rather rare) case of ‘‘absence of notification’’ did not justify a special 
provision. It can be left to the states concerned to find methods of com- 
munication if needed. 


Use of flag and emblem 
ARTICLE 18 


The mission and its head shall have the right to use the flag and em- 
blem of the sending state on the premises of the mission, and on the 
residence and the means of transport of the head of the mission. 


Commentary 


This article is new. The rule laid down in the article was considered de- 
sirable in view of the existence in certain countries of restrictions concerning 
the use of flags and emblems of foreign states. 


Section II. DipLoMatTic PRIVILEGES AND IMMUNITIES 
General Comments 


(1) Among the theories that have exercised an influence on the develop- 
ment of diplomatic privileges and immunities, the Commission will mention 
the ‘‘exterritoriality’’ theory, according to which the premises of the mis- 
sion represent a sort of extension of the territory of the sending state; and 
the ‘‘representative character’’ theory, which bases such privileges and 
immunities on the idea that the diplomatic mission personifies the sending 
state. 

(2) There is now a third theory which appears to be gaining ground in 
modern times, namely, the ‘‘functional necessity’’ theory, which justifies 
privileges and immunities as being necessary to enable the mission to per- 
form its functions. 

(3) The Commission was guided by this third theory in solving the 
problems on which practice gave no clear pointers, while also bearing in 
mind the representative character of the head of the mission and of the 
mission itself. 

(4) Privileges and immunities may be divided into the following three 
groups, although the division is not completely exclusive : 


(a) Those relating to the premises of the mission and to its archives; 
(b) Those relating to the work of the mission; 
(c) Personal privileges and immunities. 
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SUB-SECTION A. MISSION PREMISES AND ARCHIVES 
Accommodation 


ARTICLE 19 


The receiving state must either permit the sending state to acquire on 
its territory the premises necessary for its mission, or ensure adequate 
accommodation in some other way. 


Commentary 


(1) The laws and regulations of a given country may make it impossible 
for a mission to acquire the premises necessary to it. For that reason the 
Commission has inserted in the draft an article which makes it obligatory 
for the receiving state to ensure the provision of accommodation for the 
mission if the latter is not permitted to acquire it. 

(2) This obligation, because it would impose too heavy a burden on the 
receiving state, does not apply to the residences cf the members of the staff 
of the mission. 


Inviolability of the missior: premises 


ARTICLE 20 


1. The premises of the mission shall be inviolable. The agents of the 
receiving state may not enter them, save with the consent of the head of 
the mission. 

2. The receiving state is under a special duty to take all appropriate 
steps to protect the premises of the mission against any intrusion or 
damage and to prevent any disturbance of the peace of the mission or 
impairment of its dignity. 

3. The premises of the mission and their furnishings shall be immune 
from any search, requisition, attachment or execution. 


Commentary 


(1) This article (which reproduces unchanged the text of Article 16 
of the 1947 draft) deals firstly with the inviolability of the premises of the 
mission. 

(2) The expression ‘‘premises of the mission’’ includes the buildings 
or parts of buildings used for the purposes of the mission, whether they are 
owned by the sending state or by a third party acting for its account, or 
are leased or rented. The premises comprise, if they consist of a building, 
the surrounding land and other appurtenances, including the garden and 
car park. 

(3) From the point of view of the receiving state, this inviolability has 
two aspects. In the first place, the receiving state is obliged to prevent its 
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agents from entering the premises for any official purpose whatsoever (para- 
graph 1). Secondly, it is under a special duty to take all appropriate steps 
to protect the premises from any invasion or damage, and to prevent any 
disturbance of the peace of the mission or impairment of its dignity (para- 
graph 2). The receiving state must, in order to fulfil this obligation, take 
special measures—over and above those it takes to discharge its general 


duty of ensuring order. 

(4) The inviolability of the mission premises is not the consequence of 
the inviolability of the head of the mission, but is an attribute of the sending 
state by reason of the fact that the premises are used as the headquarters 
of the mission. 

(5) A special application of this principle is the rule that no writ may 
be served within the premises of the mission, and that no summons to appear 
before a court may be served in the premises by a process server. Even 
if process servers do not enter the premises but carry out their duty at the 
door, such an act would constitute an infringement of the respect due to 
the mission. The service of such documents should be effected in some 
other way. In some countries, the persons concerned may apply to the 
Ministry for Foreign Affairs of the receiving state. There is nothing to 
prevent service through the post if it can be effected in that way. 

(6) The inviolability concerned confers on the premises, their furnishings 
and fixtures, immunity from any search, requisition, attachment or execu- 
tion. The opinion had been expressed that the rule laid down in paragraph 
3 of this article was unnecessary, because the acts referred to could not be 
performed without a contravention of the provisions of paragraph 1. 
Nevertheless, the rule has a value of its own in that it provides that the 
premises must not be entered even in pursuance of a judicial order. If the 
premises are leased or rented, measures of execution may of course be taken 
against the private owner, provided that it is not necessary to enter the 
premises of the mission. 

(7) While the inviolability of the premises may enable the sending state 
to prevent the receiving state from using the land on which the premises 
of the mission are situated, in order to carry out public works (widening 
of a road, for example), it should on the other hand be remembered that 
real property is subject to the laws of the country in which it is situated. 
In these circumstances, therefore, the sending state should co-operate in 
every way in the implementation of the plan which the receiving state is 
contemplating; and the receiving state, for its part, is obliged to provide 
adequate compensation or, if necessary, to place other appropriate premises 
at the disposal of the sending state. The Commission did not consider it 
advisable to insert in the article itself a provision on these lines, which had 
formed paragraph (4) of the commentary on Article 16 of the draft adopted 
by the Commission at its ninth session. To do so would convey the 
erroneous impression that the commentary was concerned with an exception 
to the principle of inviolability. The text of the commentary refers solely 
to the moral duty of the sending state to co-operate. 
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Exemption of mission premises from tax 


ARTICLE 21 


The sending state and the head of the mission shall be exempt from all 
national, regional or municipal dues or taxes in respect of the premises 
of the mission, whether owned or leased, other than such as represent 
payment for specific services rendered. 


Commentary 


(1) The text of this article reproduces that of Article 17 of the 1957 
draft, with slight changes which do not alter the substance. The article 
now mentions ‘‘national, regional or municipal dues or taxes,’’ which is a 
more comprehensive description and, according to the Commission’s in- 
terpretation, covers all dues and taxes levied by any local authority. The 
phrase at the end of the article ‘‘for services actually rendered’’ has been 
replaced by the corresponding phrase used in Article 32 ‘‘for specific 
services rendered.’’ The Commission thought that a reference to specific 
services rendered was preferable to the phrase ‘‘for services actually 
rendered.’’ 

(2) The provision does not apply to the case where the owner of leased 
premises specifies in the lease that such taxes are to be defrayed by the 
mission. This liability becomes part of the consideration given for the use 
of the premises and usually involves, in effect, not the payment of taxes 
as such, but an increase in the rental payable. 


Inviolability of the archives 


ARTICLE 22 


The archives and documents of the mission shall be inviolable. 


Commentary 


(1) This article reproduces unchanged the text of the corresponding 
provision in Article 18 of the 1957 draft. As the Commission pointed out 
in the commentary to its 1957 draft: ‘‘The inviolability applies to archives 
and documents, regardless of the premises in which they may be. As in 
the case of the premises of the mission, the receiving state is obliged to 
respect the inviolability itself and to prevent its infringement by other 
parties.’’ 

(2) It was suggested that the words ‘‘and documents’’ in the text of the 
article should be deleted, and that the statement in the commentary that the 
inviolability applies to archives and documents, regardless of the premises 
in which they may be, was too sweeping. The Commission cannot share 
this view. The mission’s documents, even though separated from the 
archives, and whether belonging to the archives or not, must, like the 
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archives themselves, be inviolable, irrespective of their physical whereabouts 
(e.g., while carried on the person of a member of a mission). It was for 
that reason that this extension was provided for in the General Convention 
on the Privileges and Immunities of the United Nations (Article II, section 
4). 

(3) Although the inviolability of the mission’s archives and documents 
is at least partly covered by the inviolability of the mission’s premises and 
property, a special provision is desirable because of the importance of this 
inviolability to the functions of the mission. This inviolability is con- 
nected with the protection accorded by Article 25 to the correspondence and 
communications of the mission. 


SUB-SECTION B. FACILITATION OF THE WORK OF THE MISSION, 
FREEDOM OF MOVEMENT AND COMMUNICATION 


Facilities 
ARTICLE 23 


The receiving state shall accord full facilities for the performance of 
the mission’s functions. 


Commentary 


(1) This article, which corresponds to Article 19 of the 1957 draft, re- 
mains unchanged. 

(2) A diplomatic mission may often need the assistance of the govern- 
ment and authorities of the receiving state, in the first place during the 
installation of the mission, and to an even greater extent in the performance 
of its functions, for instance in obtaining information, an activity referred 
to in Article 3 (d). The receiving state (which has an interest in the 
mission being able to perform its functions satisfactorily) is obliged to 
furnish all the assistance required, and is under a general duty to make every 
effort to provide the mission with all facilities for the purpose. It is as- 
sumed that requests for assistance will be kept within reasonable limits. 


Free movement 


ARTICLE 24 


Subject to its laws and regulations concerning zones entry into which 
is prohibited or regulated for reasons of national security, the receiving 
state shall ensure to all members of the mission freedom of movement 
and travel in its territory. 


Commentary 


One of the necessary facilities for the performance of the mission's 
functions is that its members should enjoy freedom of movement and travel. 
Without such freedom, the mission would not be able to perform adequately 
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its function of obtaining information under Article 3 (d). This freedom 
of movement is subject to the laws and regulations of the receiving state 
concerning zones entry into which is prohibited or regulated for reasons 
of national security. The establishment of prohibited zones must not, on 
the other hand, be so extensive as to render freedom of movement and 
travel illusory. 


Freedom of communication 


ARTICLE 25 


1. The receiving state shall permit and protect free communication on 
the part of the mission for all official purposes. In communicating with 
the government and the other missions and consulates of the sending 
state, wherever situated, the mission may employ all appropriate means, 
including diplomatic couriers and messages in code or cipher. 

2. The official correspondence of the mission shall be inviolable. 

3. The diplomatic bag shall not be opened or detained. 

4. The diplomatic bag, which must bear visible external marks of its 
character, may only contain diplomatic documents or articles intended 
for official use. 

5. The diplomatic courier shall be protected by the receiving state. 
He shall enjoy personal inviolability and shall not be liable to any form 
of arrest or detention. 


Commentary 


(1) Apart from paragraph 2, which is new, the article substantially 
reproduces the text of Article 21 of the 1957 draft. Paragraph 2 being 
new, the succeeding paragraphs have been re-numbered accordingly. In 
the former paragraph 3 (now paragraph 4) the phrase ‘‘which must bear 
visible external marks of its character’’ has been added after the words 
“The diplomatic bag.’’ 

(2) This article deals with another generally recognized freedom, which 
is essential for the performance of the mission’s functions, namely freedom 
of communication. Under paragraph 1, this freedom is to be accorded for 
all official purposes, whether for communications with the government of 
the sending state, with the officials and authorities of that government or the 
nationals of the sending state, with missions and consulates of other govern- 
ments or with international organizations. Paragraph 1 of this article 
sets out the general principle, and states specifically that, in communicating 
with its government and the other missions and consulates of that govern- 
ment, wherever situated, the mission may employ all appropriate means, 
including diplomatic couriers and messages in code or cipher. If a mission 
wishes to make use of its own wireless transmitter it must, in accordance 
with the international conventions on telecommunications, apply to the re- 
‘eiving state for special permission. Provided that the regulations ap- 
plicable to all users of such communications are observed, such permission 
nust not be refused. 
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(3) Formerly, the freedom to employ all appropriate means of communi- 
cations was limited in principle to the diplomatic mission’s exchanges, on 
the one hand with the government of the sending state and, on the other, 
with the consulates under its authority within the receiving state. 
Nowadays, with the extension of air communications, the practice has 
changed. Communications with embassies and consulates in other countries 
no longer always pass through the Ministry for Foreign Affairs in the 
sending state; often use is made of certain intermediate posts from which 
despatches are carried to the various capitals to which they are addressed. 


The Commission has therefore not changed the rule laid down in para- 
eraph 1. 

(4) Paragraph 3 (former paragraph 2) states that the diplomatic bag 
is inviolable. Paragraph 4 (former paragraph 3) indicates what the diplo- 
matic bag may contain. The Commission considered it desirable that the 
statement of the inviolability of the diplomatic bag should be preceded by 
the more general statement that the official correspondence of the mission, 
whether carried in the bag or not, is inviolable. In accordance with para- 
graph 4, the diplomatic bag may be defined as a bag (sack, pouch, envelope 
or any type of package whatsoever) containing documents and (or) articles 
intended for official use. According to the amended text of this paragraph, 
the bag must bear visible external marks of its character. 

(5) The Commission has noted that the diplomatic bag has on occasion 
been opened with the permission of the Ministry for Foreign Affairs of the 
receiving state, and in the presence of a representative of the mission con- 
cerned. While recognizing that states have been led to take such measures 
in exceptional cases where there were serious grounds for suspecting that 
the diplomatic bag was being used in a manner contrary to paragraph 4 
of the article, and with detriment to the interests of the receiving state, the 
Commission wishes nevertheless to emphasize the overriding importance 
which it attaches to the observance of the principle of the inviolability of 
the diplomatie bag. 

(6) Paragraph 5 deals with the inviolability and the protection enjoyed 
by the diplomatic courier in the receiving state. The diplomatic courier is 
furnished with a document testifying to his status: normally, a courier’s 
passport. When the diplomatic bag is entrusted to the captain of a com- 
mercial aircraft, he is not regarded as a diplomatic courier. This case must 
be distinguished from the not uncommon case in which a diplomatic courier 
pilots an aircraft specially intended to be used for the carriage of diplomatic 
bags. There is no reason for treating such a courier differently from one 
who carries the bag in a car driven by himself. 

(7) The protection of the diplomatic bag and courier in a third state 1s 
dealt with in Article 39. 


ARTICLE 26 


The fees and charges levied by the mission in the course of its official 
duties shall be exempt from all dues and taxes. 
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Commentary 


This article states a rule which is universally accepted. 


SUB-SECTION C. PERSONAL PRIVILEGES AND IMMUNITIES 


This sub-section deals with members of the mission who are foreign 
nationals (Articles 27 to 36), with nationals of the receiving state (Article 
37), and with certain general matters (Articles 38 and 39). 


Personal inviolability 
ARTICLE 27 
The person of a diplomatic agent shall be inviolable. He shall not be 
liable to any form of arrest or detention. The receiving state shall treat 
him with due respect and shall take all reasonable steps to prevent any 
attack on his person, freedom or dignity. 


Commentary 


(1) This article confirms the principle of the personal inviolability of 
the diplomatic agent. From the receiving state’s point of view, this in- 
violability implies, as in the case of the mission’s premises, the obligation 
to respect, and to ensure respect for, the person of the diplomatic agent. 
The receiving state must take all reasonable steps to that end, possibly 
including the provision of a special guard where circumstances so require. 
Being inviolable, the diplomatic agent is exempted from measures that 
would amount to direct coercion. This principle does not exclude in respect 
of the diplomatic agent either measures of self-defence or, in exceptional 
circumstances, measures to prevent him from committing crimes or offences. 

(2) The paragraph 2 which formed part of the corresponding Article 
22 in the 1957 draft has been deleted in consequence of the introduction of 
Article 1 (definitions). 


Inviolability of residence and property 


ARTICLE 28 


1. The private residence of a diplomatic agent shall enjoy the same 
inviolability and protection as the premises of the mission. 

2. His papers, correspondence and, except as provided in paragraph 3 
of Article 29, his property, shall likewise enjoy inviolability. 


Commentary 


(1) This article concerns the inviolability accorded to the diplomatic 
agent’s residence and property. Because the inviolability arises from that 
attaching to the person of the diplomatic agent, the expression ‘‘the private 
residence of a diplomatic agent’’ necessarily includes even a temporary 
residence of the diplomatic agent. 
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(2) Paragraph 2 of the corresponding Article 23 of the 1957 draft has 
been amended so as to make the exception to immunity from jurisdiction 
provided for in Article 29, paragraph 3, applicable to the inviolability of 
property. 

(3) So far as movable property is concerned (as was explained in the 
commentary on Article 23 in the 1957 draft), the inviolability primarily 
refers to goods in the diplomatic agent’s private residence ; but it also covers 
other property such as his motor car, his bank account, and goods which are 
intended for his personal use or essential to his livelihood. In mentioning 
his bank account, the Commission had in mind immunity from the measures 
referred to in Article 20, paragraph 3. 


Immunity from jurisdiction 


ARTICLE 29 


1. A diplomatic agent shall enjoy immunity from the criminal juris- 
diction of the receiving state. He shall also enjoy immunity from its 
civil and administrative jurisdiction, save in the case of: 

(a) A real action relating to private immovable property situated in 
the territory of the receiving state, unless he holds it on behalf of his 
government for the purposes of the mission; 

(6) An action relating to a succession in which the diplomatic agent 
is involved as executor, administrator, heir or legatee; 

(c) An action relating to a professional or commercial activity exer- 
cised by the diplomatic agent in the receiving state, and outside his 
official functions. 

2. A diplomatic agent is not obliged to give evidence as a witness. 

3. No measures of execution may be taken in respect of a diplomatic 
agent except in the cases coming under sub-paragraphs (a), (6), (c) of 
paragraph 1, and provided that the measures concerned can be taken 
without infringing the inviolability of his person or of his residence. 

4. The immunity of a diplomatic agent from the jurisdiction of the 
receiving state does not exempt him from the jurisdiction of the send- 
ing state. 

Commentary 


(1) Certain drafting changes have been made in paragraphs 1 (a) and 
3 of this article as it stood in the 1957 draft (Article 24). In paragraph 
4, the end of the first sentence (‘‘to which he shall remain subject etc.’’) 
and the second sentence have been deleted. 

(2) The jurisdictions mentioned comprise any special courts in the 
categories concerned, e.g. commercial courts, courts set up to apply social 
legislation, and all administrative authorities exercising judicial functions. 

(3) A diplomatic agent enjoys immunity from the receiving state’s 
criminal jurisdiction and, with the exceptions mentioned in paragraph 1 
of the article, also immunity from its civil and administrative jurisdiction. 
At the same time, he has the duty to respect the laws and regulations of the 
receiving state as laid down in Article 40 of the present draft. 


1959 | OFFICIAL DOCUMENTS 275 


(4) The immunity from criminal jurisdiction is complete, whereas the 
immunity from civil and administrative jurisdiction is subject to the ex- 
eeptions stated in the text. 

(5) The first exception concerns immovable property belonging to the 
diplomatic agent personally. All states claim exclusive jurisdiction over 
immovable property on their territory. This exception is subject to the 
conditions that the diplomatic agent holds the property in his private 
capacity and not on his government’s behalf for the purposes of the mission. 

(6) The second exception is based on the consideration that, because it 
is of general importance that succession proceedings should not be hampered, 
the diplomatic agent cannot plead diplomatic immunity for the purpose of 
refusing to appear in a suit or action relating to a succession. 

(7) The third exception arises in the case of proceedings relating to a 
professional or commercial activity exercised by the diplomatic agent outside 
his official functions. It was urged that activities of these kinds are 
normally wholly inconsistent with the position of a diplomatic agent, and 
that one possible consequence of his engaging in them might be that he 
would be declared persona non grata. Nevertheless, such cases may occur 
and should be provided for, and if they do occur the persons with whom 
the diplomatic agent has had commercial or professional relations cannot be 
deprived of their ordinary remedies. 

(8) There may be said to be a fourth exception, in the case referred to in 
Article 30, paragraph 3 (counterclaim directly connected with the diplo- 
matic agent’s principal claim). 

(9) Paragraph 2 of the article derives from the diplomatic agent’s 
inviolability. There is no obligation on a diplomatic agent to testify, 1.e., 
to give evidence as a witness. This does not mean that a diplomatic agent 
ought necessarily to refuse to co-operate with the authorities of the re- 
ceiving state, for example in the investigation of a crime of which he has 
been an eye-witness. On the contrary, it may be proper for him to give the 
authorities the information he possesses. Where his immunity is waived, 
he may give either written or oral testimony. In certain countries there 
are special rules concerning the manner in which a diplomatic agent’s 
testimony is to be taken in those cases in which he consents to give evidence. 

(10) In consequence of certain observations, the Commission considered 
whether paragraph 2 of the article should not contain an exception to cover 
the cases referred to in paragraph 1. The Commission concluded that these 
eases should not be mentioned. It is debatable whether the question of the 
obligation to give evidence is relevant in cases where the diplomatic agent 
is himself a party to the suit. At all events—and this was the decisive 
point in the Commission’s opinion—in such cases the diplomatic agent is 
called upon to testify in his own interest and, if he fails to do so, he must 
accept the consequences. 

(11) The effect of immunity from jurisdiction, and of the privileges 
mentioned in Articles 27 and 28, is that the diplomatic agent is also im- 
mune from measures of execution, subject to the exceptions mentioned in 
paragraph 3 of the present article. 
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(12) Paragraph 4 states the obvious truth that the immunity from juris- 
diction enjoyed by the diplomatic agent in the receiving state does not ex- 
empt him from the jurisdiction of his own country. But it may happen 
that this jurisdiction does not apply, either because the case does not come 
within the general competence of the country’s courts, or because its laws 
do not designate a local forum in which the action can be brought. In the 
provisional draft the Commission had meant to fill this gap by stipulating 
that in such a ease the competent court would be that of the seat of the 
government of the sending state. This proposal was, however, opposed 
on the ground that the locus of the jurisdiction is governed by municipal 
law. Although of the opinion that governments should see to it that there 
is in their states a competent forum for hearing cases against members 
of their diplomatic missions abroad, the Commission did not wish to press 
the matter, and the provision in question was deleted. In some countries 
the problem is solved, at least in part, by a rule to the effect that diplomatic 
agents while on mission abroad have a specified domicile in their own 
country. 

Waiver of immunity 


ARTICLE 30 


1. The immunity of its diplomatic agents from jurisdiction may be 
waived by the sending state. 

2. In criminal proceedings, waiver must always be express. 

3. In civil or administrative proceedings, waiver may be express or 
implied. A waiver is presumed to have occurred if a diplomatic agent 
appears as defendant without claiming any immunity. The initiation of 
proceedings by a diplomatic agent shall preclude him from invoking 
immunity of jurisdiction in respect of counterclaims directly connected 
with the principal claim. 

4. Waiver of immunity of jurisdiction in respect of civil or adminis- 
trative proceedings shall not be held to imply waiver of immunity in re- 
spect of the execution of the judgment for which a separate waiver must 
be made. 

Commentary 


(1) This article corresponds to Article 25 of the 1957 draft. Paragraph 
1 which, except for a minor drafting amendment, remains unchanged, im- 
plies that the immunity of its diplomatic agents from jurisdiction may be 
waived by the sending state alone. The waiver of immunity must be on 
the part of the sending state because the object of the immunity is that the 
diplomatic agent should be able to discharge his duties in full freedom and 
with the dignity befitting them. This is the principle underlying the pro- 
vision contained in paragraph 1. 

(2) In the text adopted at the ninth session in 1957, paragraph 2 read 
as follows: ‘‘In criminal proceedings, waiver must always be effected ex- 
pressly by the government of the sending state.’” The Commission decided 


to delete the phrase ‘‘by the government of the sending state,’’ because 
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it was open to the misinterpretation that the communication of the waiver 
should actually emanate from the government of the sending state. As 
was pointed out, however, the head of the mission is the representative of 
his government, and when he communicates a waiver of immunity the 
courts of the receiving state must accept it as a declaration of the govern- 
ment of the sending state. In the new text, the question of the authority 
of the head of the mission to make the declaration is not dealt with, for this 
is an internal question of concern only to the sending state and to the 
head of the mission. 

(3) In view of the amended text of paragraph 2, there is no longer 
any doubt but that paragraphs 2 and 3 deal only with the question of the 
form which the waiver should take in order to be effective (see commentary 
of the report of the ninth session, paragraph 2). <A distinction is drawn 
between criminal and civil proceedings. In the former case, the waiver 
must be express. In civil, as in administrative proceedings, it may be ex- 
press or implied, and paragraph 3 explains the circumstances in which it is 
presumed to be implied. Thus, if in such proceedings a valid waiver may 
be inferred from the diplomatic agent’s behaviour, his expressly declared 
waiver must naturally also be regarded as valid. He is presumed to have 
the necessary authorization. 

(4) Paragraphs 3 and 4 have been amended to include also administrative 
procedure. 

(5) It goes without saying that proceedings, in whatever court or courts, 
are regarded as an indivisible whole, and that immunity cannot be invoked 
on appeal if an express or implied waiver was given in the court of first 
instance. 

(6) Under paragraph 3, the initiation of proceedings by a diplomatic 
agent precludes him from invoking immunity in respect of counterclaims 
directly connected with the principal claim. In such a case the diplomatic 
agent is deemed to have accepted the jurisdiction of the receiving state as 
fully as may be required in order to settle the dispute in regard to all 
aspects closely linked to the basic claim. 


Exemption from social security legislation 


ARTICLE 31 


The members of the mission and the members of their families who 
form part of their households, shall, if they are not nationals of the re- 
ceiving state, be exempt from the social security legislation in force in 
that state except in respect to servants and employees if themselves sub- 
ject to the social security legislation of the receiving state. This shall 
not exclude voluntary participation in social security schemes in so far 
as this is permitted by the legislation of the receiving state. 


Commentary 


National social security legislation grants substantial benefits, often in 
the form of insurance, to persons living in the country, in consideration, 
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however, of the payment of annual premiums by the beneficiary or his em- 
ployer (old age pensions, industrial accident and sickness insurance, un- 
employment insurance, etc.). Whereas members of a mission and members 
of their families who are nationals of the receiving state would naturally 
be subject to such legislation, this is not necessarily the case when they 
have foreign nationality. Under the present article, which is new, such 
persons are exempt from the receiving state’s social security legislation so 
far as they themselves are concerned, but not as regards the payment of any 
contributions due in respect of servants or employees. 


Exemption from taxation 


ARTICLE 32 


A diplomatic agent shall be exempt from all dues and taxes, personal 
or real, national, regional or municipal, save: 


(a) Indirect taxes incorporated in the price of goods or services; 

(b) Dues and taxes on private immovable property, situated in the 
territory of the receiving state, unless he holds it on behalf of his govern- 
ment for the purposes of the mission; 

(c) Estate, succession or inheritance duties levied by the receiving 
state, subject, however, to the provisions of Article 38 concerning estates 
left by members of the family of the diplomatic agent; 

(d) Dues and taxes on income having its source in the receiving state; 

(e) Charges levied for specific services rendered; 

(f) Subject to the provisions of Article 21, registration, court or record 
fees, mortgage dues and stamp duty. 


Commentary 


(1) In all countries diplomatic agents enjoy exemption from certain 
dues and taxes; and although the degree of exemption varies from country 
to country, it may be regarded as a rule of international law that such ex- 
emption exists, subject to certain exceptions. 

(2) The introduction to the article has been slightly changed, in keeping 
with the terminology used in Article 21. The dues and taxes covered in 
that article are only those levied on the premises as such. 

(3) As an explanation of the term ‘‘indirect taxes’’ used in sub-para- 
graph (a), the words ‘‘incorporated in the price of goods or services’’ have 
been added. 

(4) Sub-paragraph (b) has been modified to bring it into line with the 
redraft of Article 29, paragraph 1 (a). 

(5) Article 31, paragraph 3, of the 1957 draft (Article 38, paragraph 
3, of the present draft) has been amended in the sense that, in the event 
of the death of a member of the mission not a national of the receiving 
state, or of a member of his family, estate, succession or inheritance duties 
may be levied only on the immovable property situated in the receiving 


~ Va 


1959 | OFFICIAL DOCUMENTS 279 


state. The proviso in sub-paragraph (c) of this article is intended to take 
that amended provision into account. 

(6) Sub-paragraph (d) applies to the income of the diplomatic agent 
which has its source in the receiving state. Income from immovable prop- 
erty held by the diplomatic agent on behalf of his government does not 
belong to him, and consequently he is not liable to dues and taxes on such 
income. 

(7) In the French text of sub-paragraph (e) the word impét has been 
added before the word ‘‘taxes.’’ The exception provided for in this sub- 
paragraph calls for no explanation. 

(8) Sub-paragraph (f) is new. The rule stated therein seems to be in 
conformity with practice. 


Exemption from personal services and contributions 


ARTICLE 33 


The diplomatic agent shall be exempt from all personal services or 
contributions. 


Commentary 


This article is new. It deals with the case where certain categories of 
persons are obliged, as part of their general civic duties or in cases of 
emergency, to render personal services or to make personal contributions. 


Exemption from customs duties and inspection 


ARTICLE 34 


1. The receiving state shall, in accordance with the regulations estab- 
lished by its legislation, grant exemption from customs duties on: 

(a) Articles for the use of a diplomatic mission; 

(6) Articles for the personal use of a diplomatic agent or members of 
his family belonging to his household, including articles intended for 
his establishment. 

2. The personal baggage of a diplomatic agent shall be exempt from 
inspection, unless there are very serious grounds for presuming that it 
contains articles not covered by the exemptions mentioned in paragraph 
1, or articles the import or export of which is prohibited by the law of 
the receiving state. Such inspection shall be conducted only in the 
presence of the diplomatic agent or in the presence of his authorized 
representative. 

Commentary 


(1) Articles for the use of the mission are in practice exempted from 
customs duties, and this is generally regarded as a rule of international law. 
(2) In general, customs duties are likewise not levied on articles in- 
tended for the personal use of the diplomatic agent or of members of his 
family belonging to his household (including articles intended for his 
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establishment). This exemption has been regarded as based on inter- 
national comity. Since, however, the practice is so generally current, the 
Commission considers that it should be accepted as a rule of international 
law. 

(3) Because these exemptions are open to abuses, states have very fre- 
quently made regulations, inter alia, restricting the quantity of goods im- 
ported or the period during which the import of articles for the establish- 
ment of the agent must take place, or specifying a period within which 
goods imported duty-free must not be resold. Such regulations cannot be 
regarded as inconsistent with the rule that the receiving state must grant 
the exemption in question. To take account of this practice, the Commis- 
sion amended the wording of the first sentence in paragraph 1, by referring 
to the regulations ‘‘established’’ by the legislation of the receiving state. 
Ad hoc action in each ease is therefore not permissible. 

(4) Goods imported by a diplomatic agent for the purpose of any busi- 
ness carried on by him cannot, of course, qualify for exemption. 

(5) The expression ‘‘customs duties,’’ as used in this article, means all 
duties and taxes chargeable by reason of import or export. 

(6) While the Commission did not wish to prescribe exemption from in- 
spection as an absolute right, it endeavoured to invest the exceptions pro- 
posed to the rule with all necessary safeguards. 

(7) In framing the exception, the Commission referred not only to 
articles in the ease of which exemption from customs duties exceptionally 
does not apply, but also to articles the import or export of which is pro- 
hibited by the laws of the receiving state, although without wishing to 
suggest any interference with the customary treatment accorded with re- 
spect to articles intended for a diplomatic agent’s personal use. 

(8) The diplomatic agent’s personal baggage is that containing his per- 
sonal effects. Very commonly, although not invariably, his personal bag- 
gage travels with him; but when he travels by air, part of his personal 
baggage may be sent separately by boat or rail. 


Acquisition of nationality 


ARTICLE 35 


Members of the mission, not being nationals of the receiving state, 
and members of their families forming part of their household, shall not, 
solely by the operation of the law of the receiving state, acquire the 
nationality of that state. 


Commentary 


This article is based on the generally received view that a person eD- 
joying diplomatic privileges and immunities should not acquire the 
nationality of the receiving state solely by the operation of the law of that 
state, and without his consent. In the first place the article is intended to 
cover the case of a child born on the territory of the receiving state of 
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parents who are members of a foreign diplomatic mission and who also are 
not nationals of the receiving state. The child should not automaticaliy 
acquire the nationality of the receiving state solely by virtue of the fact 
that the law of that state would normally confer local nationality in the 
circumstances. Such a child may, however, opt for that nationality later 
if the legislation of the receiving state provides for such an option. The 
article covers, secondly, the acquisition of the receiving state’s nationality 
by a woman member of the mission in consequence of her marriage to a local 
national. Similar considerations apply in this case also and the article 
accordingly operates to prevent the automatic acquisition of local nation- 
ality in such a ease. On the other hand, when the daughter of a member 
of the mission who is not a national of the receiving state marries a national 
of that state, the rule contained in this article would not prevent her from 
acquiring the nationality of that state, because by marrying, she would 
cease to be part of the household of the member of the mission. 


Persons entitled to privileges and immunities 


ARTICLE 36 


1. Apart from diplomatic agents, the members of the family of a diplo- 
matic agent forming part of his household, and likewise the administra- 
tive and technical staff of a mission, together with the members of their 
families forming part of their respective households, shall, if they are not 
nationals of the receiving state, enjoy the privileges and immunities 
specified in Articles 27 to 34. 

2. Members of the service staff of the mission who are not nationals 
of the receiving state shall enjoy immunity in respect of acts performed 
in the course of their duties, and exemption from dues and taxes on the 
emoluments they receive by reason of their employment. 

3. Private servants of the head or members of the mission shall, if they 
are not nationals of the receiving state, be exempt from dues and taxes 
on the emoluments they receive by reason of their employment. In 
other respects, they may enjoy privileges and immunities only to the 
extent admitted by the receiving state. However, the receiving state 
must exercise its jurisdiction over such persons in such a manner as not 
to interfere unduly with the conduct of the business of the mission. 


Commentary 


(1) This article corresponds to Article 28 of the 1957 draft. Paragraph 
lis unchanged. ‘There is no change of substance in the former paragraphs 
2 to 4, but the text has been rearranged in consequence of the Commission’s 
decision to deal with all questions relating to the privileges and immunities 
due to nationals of the receiving state in Article 37. In this rearrangement 
the former paragraphs 3 and 4 have been amalgamated. 

(2) It is the general practice to accord to members of the diplomatic 
staff of a mission the same privileges and immunities as are enjoyed by 
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heads of mission, and it is not disputed that this is a rule of international 
law. But beyond this there is no uniformity in the practice of states in 
deciding which members of the staff of a mission shall enjoy privileges and 
immunities. Some states include members of the administrative and tech- 
nical staff among the beneficiaries, and some even include members of the 
service staff. There are also differences in the privileges and immunities 
granted to the different groups. In these circumstances it cannot be 
claimed that there is a rule of international law on the subject, apart from 
that already mentioned. 

(3) The solutions adopted for this problem will differ according to 
whether the privileges and immunities required for the exercise of the 
functions are considered in relation to the work of the individual official 
or, alternatively, in relation to the work of the mission as an organic whole. 

(4) In view of the differences in state practice, the Commission had to 
choose between two courses: either to work on the principle of a bare 
minimum, and stipulate that any additional rights to be accorded should 
be decided by bilateral agreement; or to try to establish a general and 
uniform rule based on what would appear to be necessary and reasonable. 

(5) A majority of the Commission favoured the latter course, believing 
that the rule proposed would represent a progressive step. 

(6) The Commission differentiated between members of the adminis- 
trative and technical staff on the one hand, and members of the service 
staff on the other. 

(7) As regards persons belonging to the administrative and technical 
staff, it took the view that there were good grounds for granting them the 
same privileges and immunities as members of the diplomatic staff. The 
Commission considered several other proposals; for example, it was pro- 
posed that these categories should qualify for immunity from jurisdiction 
solely in respect of acts performed in the course of their duties, and that 
in all other respects the privileges and immunities to be accorded to them 
should be determined by the receiving state. By a majority, however, the 
Commission in 1957 decided that they should be put on the same footing 
as the diplomatic staff. In the light of observations received from several 
governments, the Commission reviewed the question at the present session 
and, by almost the same majority, confirmed its earlier decision. 

(8) The reasons relied on may be summarized as follows. It is the 
function of the mission as an organic whole which should be taken into con- 
sideration, not the actual work done by each person. Many of the persons 
belonging to the services in question perform confidential tasks which, for 
the purposes of the mission’s function, may be even more important than the 
tasks entrusted to some members of the diplomatic staff. An Ambassador’s 
secretary or an archivist may be as much the repository of secret or con- 
fidential knowledge as members of the diplomatic staff. Such persons 
equally need protection of the same order against possible pressure by the 


receiving state. . 
(9) For these reasons, and because it would be difficult to distinguish 
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as between the various members or categories of the administrative and 
technical staff, the Commission recommends that the administrative and 
technical staff should be accorded not only immunity from jurisdiction in 
respect of official acts performed in the course of their duties but, in 
principle, all the privileges and immunities granted to the diplomatic 
staff. 

(10) With regard to service staff, the Commission took the view that it 
would be sufficient for them to enjoy immunity only in respect of acts 
performed in the course of their duties, and exemption from dues and taxes 
on the emoluments they receive by reason of their employment (paragraph 
2). States will, of course, remain free to accord additional privileges and 
immunities to persons in this category. 

(11) In the case of diplomatic agents and the administrative and tech- 
nical staff, who enjoy full privileges and immunities, the Commission has 
followed current practice by proposing that the members of their families 
should also enjoy such privileges and immunities, provided that they form 
part of their respective households and are not nationals of the receiving 
state. The Commission did not feel it desirable to go farther and lay down 
a criterion for determining who should be regarded as a member of the 
family, nor did it desire to fix an age limit for children. The spouse and 
children under age, at least, are universally recognized as members of the 
family, but in some cases other relatives may also be regarded as qualifying 
as ‘‘members of the family’’ if they are part of the household. In making 
it a condition that a member of the family wishing to claim privileges and 
immunities must form part of the household, the Commission intended to 
make it clear that close ties or special circumstances are necessary qualifica- 
tions. Such special circumstances might exist where a relative kept house 
for an ambassador, although she was not closely related to him; or where 
a distant relative had lived with the family for many years, so as, in effect, 
to become a part of it. 

(12) With regard to private servants of the head or members of the 
mission, a majority of the Commission took the view that they should not 
enjoy privileges and immunities as of right, except for exemption from dues 
and taxes on the emoluments they receive by reason of their employment. 
In the majority view, the mission’s interest would be adequately safeguarded 
if the receiving state were under a duty to exercise its jurisdiction over their 
persons in such manner as to avoid undue interference with the conduct 
of the mission’s business. 

(13) In connexion with this article, the Commission considered what 
value as evidence could be attached to the lists of persons enjoying privi- 
leges and immunities which are normally submitted to the Ministry for 
Foreign Affairs. It took the view that such a list might constitute pre- 
sumptive evidence that a person mentioned therein was entitled to privi- 
leges and immunities, but did not constitute final proof, just as absence 
from the list did not constitute conclusive proof that the person concerned 
was not so entitled. 
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Diplomatic agents who are nationals of the receiving state 


ARTICLE 37 


1. A diplomatic agent who is a national of the receiving state shall 
enjoy inviolability and also immunity from jurisdiction in respect of 
official acts performed in the exercise of his functions. He shall enjoy 
such other privileges and immunities as may be granted to him by the 
receiving state. 

2. Other members of the staff of the mission and private servants who 
are nationals of the receiving state shall enjoy privileges and immunities 
only to the extent admitted by the receiving state. However, the receiv- 
ing state must exercise its jurisdiction over such persons in such a manner 
as not to interfere unduly with the conduct of the business of the mission. 


Commentary 


(1) Paragraph 1 of the article corresponds to Article 30 of the 1957 
draft. It deals with the position of a diplomatic agent who is a national! 
of the receiving state, but in a different form. Paragraph 2, which is new, 
deals with the position of the other members of the mission and with that 
of private servants, and reproduces the rules concerning such persons 
which were formerly embodied in Article 28, paragraphs 3 and 4, of the 
1957 draft or referred to in the commentary to former Article 30 as an 
implied consequence of the rule there stated. 

(2) With regard to the privileges and immunities of a diplomatic 
agent who is a national of the receiving state, practice is not uniform, and 
the opinion of writers is also divided. Some writers hold the view that a 
diplomatic agent who is a national of the receiving state should enjoy full 
privileges and immunities subject to any reservations which the receiving 
state may have made at the time of the agrément. Others are of the 
opinion that the diplomatic agent should enjoy only such privileges and 
immunities as have been expressly granted him by the receiving state. 

(3) This latter opinion was supported by a minority of the Commission. 
The majority favoured an intermediate solution. It considered it essential 
for a diplomatic agent who is a national of the receiving state to enjoy 
at least a minimum of immunity to enable him to perform his duties satis- 
factorily. That minimum, it was felt, was inviolability, and also immunity 
from jurisdiction in respect of official acts performed in the exercise of his 
functions, although certain members of the Commission urged that he ought 
to be granted more extensive privileges considered necessary for the satis- 
factory performance of his duties. 

(4) The privileges and immunities to be enjoyed beyond the stated 
minimum by a diplomatic agent who is a national of the receiving state 
will depend on the decision of the receiving state. 

(5) Attention is drawn to the fact that the phrase 
includes, not only the head of the mission, but also members of the diplo- 


‘diplomatic agent’ 
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(6) Under paragraph 2, ‘‘other’’ members of the mission (%.e., other 
than diplomatic agents) and private servants who are nationals of the 
receiving state only enjoy such privileges and immunities as are granted to 
them by that state. Llowever, as stated in the same paragraph, the juris- 
diction which the receiving state may exercise over their persons must be 
exercised in such a manner as not to interfere unduly with the conduct 
of the business of the mission. 

(7) The faet that the draft makes no mention of the position of the 
members of the families of any of the persons specified in the article im- 
plies that they enjoy only such privileges and immunities as are granted 
to them by the receiving state. 


Duration of privileges and immunities 


ARTICLE 38 


1. Every person entitled to diplomatic privileges and immunities shall 
enjoy them from the moment he enters the territory of the receiving 
state on proceeding to take up his post or, if already in its territory, from 
the moment when his appointment is notified to the Ministry for For- 
eign Affairs. 

2. When the functions of a person enjoying privileges and immunities 
have come to an end, such privileges and immunities shall normally 
cease at the moment when he leaves the country, or on expiry of a rea- 
sonable period in which to do so, but shall subsist until that time, even 
in case of armed conflict. However, with respect to acts performed by 
such a person in the exercise of his functions as a member of the mission, 
immunity shall continue to subsist. 

3. In the event of the death of a member of the mission not a national 
of the receiving state, or of a member of his family, the receiving state 
shall permit the withdrawal of the movable property of the deceased, 
with the exception of any property acquired in the country, and the 
export of which was prohibited at the time of his death. Estate, succes- 
sion and inheritance duties shall be levied only on immovable property 
situated in the receiving state. 


(‘ommentary 


(1) The first two paragraphs of this article deal with the times of com- 
mencement and termination of entitlement, in the case of persons entitled 
to privileges and immunities in their own right. In the case of persons 
who derive their entitlement from such persons, other dates may apply, viz. 
the dates of commencement and termination of the relationship which con- 
stitutes the grounds of the entitlement. 

(2) As regards paragraph 2, the question had been raised whether ex- 
emption from import duties should not cease immediately on the termina- 
tion of functions. The Commission did not take that view. It was in any 
event clear that, as regards export duties, these should continue until the 
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person concerned had had time to make arrangements for his departure. 
Similarly, in the case of import duties also, there are cases calling for ex- 
emption, e.g. where goods have been ordered prior to any knowledge of ap- 
pointment to another post. 

(3) A provision was added to paragraph 3 to the effect that, in the event 
of the death of a member of the mission not a national of the receiving state, 
or of a member of his family, the receiving state may not levy estate, suc- 
cession and inheritance duties, except on immovable property situated in 
that country. 

Duties of third states 


ARTICLE 39 


1. If a diplomatic agent passes through or is in the territory of a third 
state while proceeding to take up or to return to his post, or when re- 
turning to his own country, the third state shall accord him inviolability 
and such other immvuaities as may be required to ensure his transit or 
return. The same shall apply in case of any members of his family en- 
joying diplomatic privileges or immunities who are accompanying the 
diplomatic agent, or travelling separately to join him or to return to 
their country. 

2. In circumstances similar to those specified in paragraph 1, third 
states shall not hinder the passage of members of the administrative, 
technical or service staff of a mission, and of members of their families, 
through their territories. 

3. Third states shall accord to official correspondence and other official 
communications in transit, including messages in code or cipher, the 
same freedom and protection as is accorded by the receiving state. They 
shall accord to diplomatic couriers in transit the same inviolability and 
protection as the receiving state is bound to accord. 


Commentary 


(1) In the course of diplomatic relations it may be necessary for a 
diplomatic agent or a diplomatic courier to pass through the territory of a 
third state. Several questions were raised on this subject during discus- 
sion in the Commission. 

(2) The first question is whether the third state is under a duty to grant 
free passage. The view was expressed that it was in the interest of all 
states belonging to the community of nations that diplomatic relations 
between the various states would proceed in a normal manner, and that in 
general, therefore, the third state should grant free passage to the member 
of a mission and to the diplomatic courier. It was pointed out, on the 
other hand, that a state was entitled to regulate access of foreigners to its 
territory. The Commission did not think it necessary to go further into 
this matter. 

(3) Another question concerns the position of the member of the mis- 
sion who is in the territory of a third state either in transit or for other 
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reasons, and who wishes to take up or return to his post or to go back to 
his country. Has he the right to avail himself of the privileges and im- 
munities to which he is entitled in the receiving state, and to what extent 
may he avail himself of them? Opinions differ and practice provides no 
clear guide. The Commission felt it should adopt an intermediate position. 

(4) The Commission proposes (paragraph 1) that the diplomatic agent 
should be accorded inviolability and such other privileges and immunities 
as may be required to ensure his transit or return. The same privileges 
and immunities should be extended to the members of the diplomatic 
agent’s family, and the Commission accordingly amended the text proposed 
at the ninth session, which did not contain any provision to that effect. 

(5) With regard to the members of the administrative, technical and 
service staff and their families, the Commission recommends that, in cir- 
cumstances similar to those specified in paragraph 1 of the article, there 
should be an obligation on third states not to hinder the passage of such 
persons. Paragraph 2, which is new, lays down this rule. 

(6) The second sentence of paragraph 3 reproduces the language of the 
corresponding provision (Article 32, paragraph 2) in the 1957 draft, viz. 
a third state through whose territory a diplomatic courier passes in transit 
shall accord him the same inviolability and protection as the receiving state. 
The Commission considers, however, that the third state should accord to 
official diplomatic correspondence and to other communications in transit 
the same freedom and protection as is accorded by the receiving state. 
Accordingly, a provision to that effect (which precedes the provision re- 
lating to the protection of the courier) has been inserted in paragraph 3 
of the article. 


Section III. Conpuct or THE MISSION AND OF ITS MEMBERS 
TOWARDS THE RECEIVING STATE 


ARTICLE 40 


1. Without prejudice to their diplomatic privileges and immunities, 
it is the duty of all persons enjoying such privileges and immunities to 
respect the laws and regulations of the receiving state. They also have 
a duty not to interfere in the internal affairs of that state. 

2. Unless otherwise agreed, all official business with the receiving 
State entrusted to a diplomatic mission by its government, shall be con- 
ducted with or through the Ministry for Foreign Affairs of the receiving 
state. 

3. The premises of a diplomatic mission must not be used in any 
manner incompatible with the functions of the mission as laid down in 
the present draft articles, or by other rules of general international law, 
or by any special agreements in force between the sending and the 
receiving state. 

Commentary 


(1) Paragraph 1, which remains unchanged, states in its first sentence 
the rule already mentioned, that in general it is the duty of the diplomatic 
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agent, and of all persons enjoying diplomatic privileges and immunities, to 


respect the laws and regulations of the receiving state. Immunity from 
jurisdiction implies merely that the agent may not be brought before the 
courts if he fails to fulfil his obligations. The duty naturally does not 
apply where the agent’s privileges and immunities exempt him from it. 
Failure by a diplomatic agent to fulfil his obligations does not absolve the 
receiving state from its duty to respect the agent’s immunity. 

(2) The seeond sentence of paragraph 1 states the rule that persons 
enjoying diplomatic privileges and immunities must not interfere in the 
internal affairs of the receiving state; for example, they must not take 
part in political campaigns. The making of representations for the pur- 
pose of protecting the interests of the diplomatic agent’s country or of its 
nationals in accordance with international law does not constitute inter- 
ference in the internal affairs of the receiving state within the meaning 
of this provision. 

(3) Paragraph 2 states that the Ministry for Foreign Affairs of the 
receiving state is the normal channel through which the diplomatic mission 
should conduct all official business entrusted to it by its government: 
nevertheless, by agreement (whether express or implied) between the two 
states, the mission may deal directly with other authorities of the receiving 
state, as specialist attachés, in particular, frequently do. 

(4) Paragraph 3 stipulates that the premises of the mission shall be 
used only for the legitimate purposes for which they are intended. Failure 
to fulfil the duty laid down in this article does not render Article 20 
(inviolability of the mission premises) inoperative but, on the other hand, 
that inviolability does not authorize a use of the premises which is in- 
compatible with the functions of the mission. The question of asylum is 
not dealt with in the draft but, in order to avoid misunderstanding, it 
should be pointed out that among the agreements referred to in paragraph 
3 there are certain treaties governing the right to grant asylum in mission 
premises which are valid as between the parties to them. 


Section IV. ENpD or THE FUNCTION OF A DIPLOMATIC AGENT 
Modes of termination 


ARTICLE 41 


The function of a diplomatic agent comes to an end, inter alia: 

(a) If it was for a limited period, then on the expiry of that period, 
provided there has been no extension of it; 

(b) On notification by the government of the sending state to the 
government of the receiving state that the diplomatic agent’s function 
has come to an end (recall) ; 

(c) On notification by the receiving state, given in accordance with 
Article 8, that it considers the diplomatic agent’s function to be ter- 
minated. 
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Commentary 


This article lists various examples of the ways in which a diplomatic 
agent’s function may come to an end. The causes which may lead to 
termination under points (b) and (c) are extremely varied. 


Facilitation of departure 


ARTICLE 42 


The receiving state must, even in case of armed conflict, grant facilities 
in order to enable persons enjoying privileges and immunities to leave at 
the earliest possible moment, and must, in particular, in case of need, 
place at their disposal the necessary means of transport for themselves 
and their property. 


Commentary 


The Commission thought necessary to make it clear that, naturally, only 

5 

in case of need is the receiving state under a duty to place means of trans- 
port at the disposal of persons leaving the country. 


Protection of premises, archives and interests 


ARTICLE 43 


If diplomatic relations are broken off between two states, or if a mis- 
sion is permanently or temporarily recalled: 

(a) The receiving state must, even in case of armed conflict, respect 
and protect the premises of the mission, together with its property and 
archives ; 

(b) The sending state may entrust the custody of the premises of the 
mission, together with its property and archives, to the mission of a 
third state acceptable to the receiving state; 

(c) The sending state may entrust the protection of its interests to 
the mission of a third state acceptable to the receiving state. 


Commentary 


With the exception of certain drafting changes (e.g. in sub-paragraph 
(c)), the article reproduces unchanged the terms of the corresponding 
article in the 1957 draft. 


SEcTION V. NON-DISCRIMINATION 


ARTICLE 44 


1. In the application of the present rules, the receiving state shall not 
discriminate as between states. 
2. However, discrimination shall not be regarded as taking place: 


) 
1 
e 
n 
h 


290 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 53 


(a) Where the receiving state applies one of the present rules restric- 
tively because of a restrictive application of that rule to its mission in 
the sending state; 

(6b) Where the action of the receiving state consists in the grant, on 
the basis of reciprocity, of greater privileges and immunities than are 
required by the present rules. 


Commentary 


(1) It is stipulated in the draft that certain of its rules are to be applied 
without discrimination as between states (Article 10, paragraph 2; Article 
15, paragraph 1), or uniformly (Article 16). It should not be inferred 
that these are the only cases in which the rule of non-discrimination is ap- 
plicable. On the contrary, this is a general rule which follows from the 
equality of states. Article 44, which is new, lays down the rule expressly. 

(2) In the article laying down the rule, the Commission was, however, 
at pains to refer to two cases in which, although an inequality of treatment 
is implied, no discrimination occurs, inasmuch as the treatment in question 
is justified by the rule of reciprocity which is very generally applicable in 
the matter of diplomatic relations. 

(3) The first of these cases is that in which the receiving state applies 
restrictively one of the rules of the draft because the rule is so applied to 
its own mission in the sending state. It is assumed that the restrictive 
application in the sending state concerned is in keeping with the strict 
terms of the rule in question, and within the limits allowed by the rule; 
otherwise, there is an infringement of the rule and the action of the re- 
ceiving state becomes an act of reprisal. 

(4) The second case is that in which the receiving state grants, subject 
to reciprocity, privileges and immunities more extensive than those pre- 
scribed by the rules of the draft. It is only natural that the receiving 
state should be free, as regards the grant of benefits greater than those 
which it is obliged to grant, to make such grant conditional on receiving 
reciprocal treatment. 


Section VI. SETTLEMENT OF DISPUTES 


ARTICLE 45 


Any dispute between states concerning the interpretation and appli- 
cation of this Convention that cannot be settled through diplomatic 
channels shall be referred to conciliation or arbitration or, failing that, 
shall, at the request ef either of the parties, be submitted to the Inter- 
national Court of Justice. 


Commentary 


The Commission discussed whether a clause should be inserted in the 
draft concerning the settlement of disputes arising out of its interpretation 
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or application, and also where the clause should be placed and what form it 
should take. Opinion was divided. Some members considered that where, 
as in the present case, the Commission’s task had consisted of codifying 
substantive rules of international law, it was unnecessary to deal with the 
question of their impiementation. Others suggested that the clause should 
be included in a special protocol. A majority, however, thought that, if the 
present draft were submitted in the form of a convention, a provision 
governing the settlement of disputes would be necessary and that, for this 
purpose, it should stipulate that, in cases where other peaceful means of 
settlement proved ineffective, the dispute would be referred to the Inter- 
national Court of Justice. The article as drafted at the ninth session 
(Article 37) has been clarified by the addition of words stating that this 
can be done at the request of either of the parties. 


CHAPTER [IV 


PROGRESS OF WORK ON OTHER SUBJECTS UNDER STUDY BY THE COMMISSION 


I, STATE RESPONSIBILITY 


54. The special rapporteur, Mr. F. V. Garcia Amador, in accordance with 
the request of the Commission made during its ninth session that he should 
continue with his work on the subject, submitted his third report at the 
present session (A/CN.4/111). It was not possible, for want of time, 
to discuss the report. However, in Chapter V below an account is given 
of the planning of the future work of the Commission which includes, 
inter alia, plans for taking up this subject at the eleventh session. The 
special repporteur will continue his work. 


II. LAW OF TREATIES 


55. Sir Gerald Fitzmaurice, the special rapporteur, having continued his 
work on this subject at the request of the Commission, presented at the 
present session his third report, dealing with the essential validity of treaties 
(A/CN.4/115). As in the case of state responsibility, lack of time did not 
permit the Commission to take up the subject, but the Commission’s plans 
for future work are explained in Chapter V, and include, inter alia, plans 
for taking up this subject at the eleventh session. The special rapporteur 
will continue his work. 


III. CONSULAR INTERCOURSE AND IMMUNITIES 


56. Towards the end of the session the Commission began discussion 
of the report on this subject (A/CN.4/108), submitted by the special 
rapporteur, Mr. Jaroslav Zourek, at the previous session. After an exposé 
by the special rapporteur, and a general exchange of views on the subject 
as a whole, and also on the first article, the Commission deferred further 
consideration of the report until the next session. The special rapporteur 
will continue his work. 
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CHAPTER V 


OTHER DECISIONS AND CONCLUSIONS OF THE COMMISSION 


I. PLANNING OF FUTURE WORK OF THE COMMISSION 


57. On account of certain hopes expressed in the General Assembly dur 
ing its twelfth session in 1957, to the effect that on the completion of the 
draft on diplomatic intercourse and immunities it might be possible for 
the work on the related subject of consular intercourse and immunities to 
be accelerated, the Commission decided to take this subject up next, on 
the basis of the report of the special rapporteur, Mr. Zourek, contained in 
document A/CN.4/108. Accordingly, the Commission, in addition to de- 
voting two meetings to a general discussion of the subject (see Chapter 
IV, Part III, above) decided to place it first on the agenda for its eleventh 
session in 1959 with a view to completing at that session, and if possible 
in the course of the first five weeks, a provisional draft for the comments 
of governments (see also paragraphs 61, 64 and 65 below). Other subjects 
which the Commission decided to place on its agenda for next year were 
the law of treaties and state responsibility, but no final decision was taken 
as to the order in which these subjects would be discussed, or as to the 
amount of time to be devoted to them respectively. 

58. In paragraphs 26—29 of its report covering its ninth session in 1957 *° 
an account was given of a discussion regarding the methods of work of 
the Commission which it had held at that session, arising out of certain 
views expressed in the Sixth Committee of the Assembly at the latter’s 
eleventh session in 1956. Although the conclusion then reached was that 
there were no immediate steps which the Commission could usefully take to 
accelerate its work, it was stated that the Commission proposed to keep the 
matter under review and to give it renewed consideration at its next ses- 
sion, in the light of experience of the working of the Commission with a 
membership of twenty-one.* 

59. Accordingly, and also because the matter had been the subject of 
further observations in the Sixth Committee of the Assembly at its twelfth 
session in 1957, the Commission discussed it again during its present session 
on the basis of a paper *? prepared by Mr. Zourek who, as last year’s 
Chairman of the Commission, had attended the relevant meetings of the 
Sixth Committee. After examining the various methods by which the Com- 
mission’s work might be accelerated, Mr. Zourek thought it possible to rely 
on only one of them as constituting a method that could be followed without 
prejudicing the quality of the Commission’s work. This consisted in a 


80 Official Records of the General Assembly, 12th Sess., Supp. No. 9 (A/3623). 

81 At the eleventh session of the General Assembly in 1956, the membership of tle 
Commission was increased from fifteen to twenty-one. The ninth session of the Com 
mission in 1957 was the first to be held with this increased membership; the present 
session the second. 

32 A/CN.4/L.76 of 21 May 1958. As implied in paragraph 17 of this paper, however, 
the great majority of delegations in the Assembly did not seek to criticize the Commis 


sion’s methods. 
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reorganization of methods of work in such a way that less would be done 
in the plenary meetings and more in committees or sub-commissions, of 
which greater use would be made; and the paper concluded by setting out 
a number of concrete proposals to that end.** 

60. In addition to these proposals Mr. Zourek in an oral statement sug- 
gested that governments should be given more time to comment on first 
drafts produced by the Commission, also for the members to digest these 
comments and for the special rapporteur to make his recommendations 
concerning them. At present, the effective period which governments had 
in order to make comments, from the time when the Commission’s report 
reached them to the date by which replies were supposed to be sent in, was 
only some four or five months; this period was precisely that during which 
the annual session of the General Assembly took place, when a number of 
the officials concerned would be absent in New York. The result was that 
often only a small number of governments offered any comments, and many 
of the comments arrived late—some too late to be pre-digested in writing 
either by the special rapporteur concerned or by the Secretariat before the 
Commission’s session began. Mr. Zourek accordingly proposed that the 
Commission’s present practice of completing a draft at one session for 
submission to governments, with a view to preparing a final draft at the 
immediately following session in the light of the comments of governments, 
and for submission to the General Assembly in the same year, should 
be modified, and that the Commission should only prepare its final draft at 
the second session following that in which the first draft had been prepared. 

61. With regard to this last proposal, the Commission, while conscious 
that it would prolong the period before the end of which a final draft on 


3‘*With a view to speeding up the work of the International Law Commission, while 
keeping it on a high scientifie level, the following changes in the Commission’s organiza 
tion and methods of work might be considered in the light of past experience: 

‘*(a) In the absence of a contrary decision by the Commission, any draft prepared 
by the special rapporteurs would be the subject of a general discussion in plenary 
meeting. 

**(b) When the general discussion was concluded, the Commission would review the 
articles of the draft and the amendments submitted by members, so that they could have 
an opportunity of presenting their views. Votes would not be taken at that stage of 
the work unless the circumstances made it necessary to take a vote on a question of 
prineiple in order to simplify and facilitate the work. 

‘*(e) After this preliminary discussion, the draft would be referred to a sub-commis 
sion so constituted as to include representatives of all the world’s principal legal 
systems. The sub-commission, of which the special rapporteur would automatically be 
a member, should not consist of more than ten members. 

““(d) The sub-commission would fully discuss the special rapporteur’s proposals and 
the amendments thereto, and would prepare draft articles for the full Commission. In 
view of the importance of this work for the Commission itself, for the Governments of 
States Members of the United Nations and for academic circles, the meetings of the 
sub-commissions would be conducted in the same way as plenary meetings, i.e., with 
simultaneous interpretation and summary records. 

‘““(e) The drafts prepared by the sub-commissions would be submitted to the full 
Commission for possible discussion and adoption. 

“*(f) The Commission would always be entitled to reserve a particularly important 
or urgent draft for discussion in plenary meeting only.’’ 
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any given subject could be presented to the Assembly,** felt little doubt 
that its work tended to suffer because of defects in the process of obtaining 
and dealing with the comments of governments, and accordingly decided 
in principle to adopt this proposal. On this basis it decided that if, at 
its next session in 1959, it could complete a first draft on consular inter- 
course and immunities to be sent to governments for comment, it would 
not take that subject up again in order to prepare a final draft in the light 
of those comments until its thirteenth session in 1961, and would proceed 
with other subjects at its twelfth session in 1960. 

62. As regards the other concrete proposals (see footnote 33) contained 
in Mr. Zourek’s paper, the Commission, while considering that they ought 
certainly to be kept in mind and acted upon as occasion might require or 
render desirable, felt that this should be done on an ad hoc basis and that 
no definite decision was called for in advance to the effect that the Com- 
mission would always (or even usually) adopt this method of work. Such 
a method might on occasion be useful in the initial stages of drawing up a 
draft on a difficult or complex subject. On the other hand, the experience 
of the present session, during which the Commission had finalized no less 
than two complete drafts for presentation to the General Assembly, had 
shown that, during the later stages at any rate, the work could proceed 
quite sufficiently quickly in the full Commission, and that no real ad- 
vantage would be gained by setting up sub-commissions. There was more- 
over always the danger that, except in cases obviously suitable for reference 
to a sub-commission, the discussions in the smaller body would merely be 
reopened in plenary meeting and the ground be gone over again with no 
real saving of time. 

63. It was also pointed out that in any case the suggestion made in the 
second sentence of sub-paragraph (d) of Mr. Zourek’s proposals—apart 
from budgetary and other implications of a practical character—was open 
to objection because it would tend to deprive any committee or sub-com- 
mission of precisely that informality and conversational atmosphere which 
enabled difficult or controversial points to be disposed of quickly. It 
would tend to reintroduce much of the deliberate character of the plenary 
meetings of the Commission, and this would not be offset by the smaller 
number of members involved. 

64. However, subject to this, the Commission felt that the topic of con- 
sular intercourse and immunities (because of its similarity to that of 
diplomatic intercourse and immunities, which had now been debated at two 
sessions, and with which all members were thoroughly familiar) might 
well lend itself to the method of work proposed by Mr. Zourek. Accord- 
ingly, in view of its desire to complete a first draft if possible by the fifth 
week of its next session, the Commission decided that it would organize 
its work on that subject at its next session on the basis of Mr. Zourek’s 
proposals, with the exception of that contained in the second sentence of 


34 However, while retarding the presentation of any individual draft, it need n0t, 
after a certain initial delay, hold up the orderly flow of drafts to the Assembly year >) 
year, in so far as it is otherwise possible to achieve that. 
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sub-paragraph (d). It was also decided to ask all the members who might 
wish to propose amendments to the existing draft presented by the special 
rapporteur ** to come to the next session prepared to put in their principal 
amendments in writing within a week, or at most ten days, of the opening of 
the session (this would not of course preclude the submission of further 
or consequential amendments at later stages.) 

65. It was also decided that, in future, the Commission’s Drafting 
Committee should be formally constituted as what it had long been in fact, 
namely, a committee to which could be referred not merely pure drafting 
points, but also points of substance which the full Commission had been 
unable to resolve, or which seemed likely to give rise to unduly protracted 
discussion. It was to such a committee that the method of work to be 
adopted next year in respect of consular intercourse and immunities would 
relate. This decision would not entail any alteration in the present 
arrangements for the Drafting Committee. If, however, the Commission 
at any time decided to make greater use of sub-commissions on points of 
substance, this might necessitate recourse to simultaneous interpretation 
and possibly summary records, thereby involving an administrative and 
budgetary problem calling for study by the Secretariat and an eventual 
decision by the Assembly. 

66. For other ideas which were considered, but which were regarded as 
unsatisfactory, it will be sufficient to refer to paragraphs 22 and 23 of 
Mr. Zourek’s paper above-mentioned and the remarks there made.*® As a 
variant of the one contained in paragraph 22 (b), it was suggested in the 
course of the discussion that the length of the sessions should be increased 
from ten to twelve weeks, although what had been envisaged as necessary 
to compensate for the increase in membership had been a prolongation 
of the session proportionate to that increase—i.e., of four weeks.** But 
it was felt that even an increase of two weeks would give rise to some or 
all of the difficulties mentioned by Mr. Zourek. However, a related sug- 
gestion which was discussed and will be kept in mind was the possibility 
that the special rapporteurs for the various subjects to be taken [up] at a 
given session should hold a meeting with some members of the Commission a 
week or ten days before the opening of the session, in order to have a pre- 
liminary discussion and thereby to shorten the discussion in the Commis- 
sion itself. 

38 A/CN.4/108. 

56 See footnote 32 above. As regards the idea of the Commission’s working in two 
main sections, paragraph 23 of this paper stated ‘‘The suggestion that the International 
Law Commission should be split up into two or more sub-committees working on differ- 
ent subjects along parallel lines does not provide an adequate solution. If that sugges- 
tion were accepted, the Commission would cease to exist as a single organ and would 
be replaced by two or more sub-commissions working independently. Unity of views 
Would not be assured and the sub-commissions might reach conflicting results. More- 
over, such a reform would be contrary to the Commission’s present Statute.’’ 

** The Commission did not however accept the view that the 40 percent increase im 


the membership of the Commission effected by the Assembly’s decision in 1956 had 
resulted in a 40 percent increase in the time taken up by its proceedings. 
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67. The Commission also draws attention to the fact that, while during 
the main part of the session it holds one plenary meeting a day, experience 
has shown that towards the end of the session, when the draft report to the 
General Assembly is being finalized, two meetings are often needed. Pro- 
vision should therefore be made in the budget for the servicing of approxi- 
mately ten extra meetings during, but principally towards the end of, the 


session. 


Il. REVIEW OF THE COMMISSION’S WORK DURING 
ITS FIRST TEN SESSIONS 


68. At the conclusion of this, its tenth session, the Commission thought 
it might be useful to review briefly the work accomplished during that 
period, since this might have a bearing on the matters discussed in para 
graphs 57 to 67 above. The chief points that seemed to emerge were as 
follows : 

(a) In view of the great difficulty and complexity of any work of eodifica- 
tion or progressive development,** the fact that good work could only be 
done by proceeding with deliberation, and also the necessity of producing 
in most cases a detailed commentary as well as a set of well-thought-out 
and well-drafted articles and a general report on the subject concerned, 
the Commission considered that the finalization on the average of one com- 
pleted piece of work for presentation to the Assembly in each year consti- 


t 


tuted about as much as it would be possible or desirable to aim at 
consistently with maintaining the requisite standard of work. In fact the 
Commission had done better than this, having in its ten sessions produced 
no less than fifteen ** or sixteen *° final and completed pieces of work. 


38 1t was pointed out that many national codifications had taken up periods of ten 
years or even much longer. Yet in the domestic field a homogeneous corpus of law was 
being dealt with by persons who were all of the same nationality and all had the same 
legal background. Bodies so constituted could conveniently split up into sections, eac! 
dealing more or less independently with different parts of the subject. This was not 
possible for the Commission, which was quite differently constituted and had a very 
different kind of subject-matter to deal with. 

39 These were: 

1. Draft Declaration on Rights and Duties of States. 
2. Ways and means for making the evidence of customary international law more 
readily available. 
3. Formulation of the Niirnberg Principles. 
4. Question of international criminal jurisdiction. 
5. Draft Code of Offences against the Peace and Security of Mankind. 
- Question of defining aggression. 
. Reservations to multilateral conventions. 
. Draft on arbitral procedure. 
. Draft Convention on the Elimination of Future Statelessness. 
10. Draft Convention on the Reduction of Future Statelessness. 
11-14. Articles concerning the law of the sea comprising: 
Régime of territorial waters; 
Régime of the high seas; 
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The fact that some of these (e.g., the reports on defining aggression, on 
reservations to multilateral conventions, and on ways and means of making 
international law more generally known) did not consist of or include a 
set of articles, was due to the fact that they concerned matters specially 
referred to the Commission by the Assembly for opinion, report or pro- 
posals, rather than for codification as such. 

(b) A considerable amount of the time of the Commission had in fact 
been taken up with these and other special tasks referred to it by the As- 
sembly, with the result that its own programme of codification, as drawn up 
at its first session in 1949,‘ had been delayed. During its last five sessions, 
however, ?.e., since and including 1954, the Commission had finally com- 
pleted nine** pieces of codification or progressive development, of which 
eight ** were covered by its own original selection of topics to be dealt 
with, and four ** figured amongst the five topics ** originally selected for 


Fisheries: Conservation of the living resources of the high seas; 
The continental shelf. 
15. Draft on diplomatic intercourse and immunities. 

The above list takes into account the fact that the Conference on the Law of the Sea 
adopted four distinct Conventions as comprising the law of the sea. Each is an inde 
pendent subject. 

40 Sixteen, if account is taken of the fact that the draft on arbitral procedure pre 
sented to the Assembly in 1953 was, so far as the Commission was concerned, a final 
and completed text. In effect the Commission has presented two final texts on this 
subject. 

41 The report of the Commission on its first session contains, in Chapter II, paragraph 
16, the following list of topics selected by the Commission for codification: 

l. Recognition of States and Governments; 

2. Succession of States and Governments; 

3. Jurisdictional immunities of States and their property; 

4. Jurisdiction with regard to crimes committed outside national territory; 
5. Régime of the high seas; 

6. Régime of territorial waters; 

7. Nationality, including statelessness ; 

8. Treatment of aliens; 

9. Right of asylum; 

10. Law of treaties; 

ll. Diplomatic intercourse and immunities; 

12. Consular intercourse and immunities; 

13. State responsibility ; 

14. Arbitral procedure. 

See Official Records of the General Assembly, 4th Sess., Supp. No. 10 (4/925), Ch. II, 
par. 16, 

42 Draft Code of Offences against the Peace and Security of Mankind (one) ; 

Law of the sea: Régime of territorial waters, Régime of the high seas, Fisheries: 
Conservation of the living resources of the high seas, The continental shelf (four) ; 

Elimination of future statelessness; Reduction of future statelessness (two); Arbitral 
procedure (one) ; 

Diplomatic intercourse and immunities (one). 

43 T.e., all but the Draft Code of Offences against the Peace and Security of Mankind. 
** The régime of the high seas; fisheries; the continental shelf; and arbitral procedure. 
#5 As in footnote 44, plus the law of treaties. 
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priority treatment. Of these nine completed pieces of work, four had 
already been taken up at an international conference ** and two more would 
be similarly taken up in 1959.47 Of the remaining three, one had in effect 
not so far been proceeded with by the Assembly,*® while two were going 
to the Assembly in final form at its forthcoming session. The Commission’s 
task was over when it presented final drafts. Any further action was for 
the Assembly. Such further action had sometimes been taken and some- 
times not. 

(c) The question arose whether, even if the Commission were to produce 
drafts more quickly, governments, and the Assembly itself, would be able 
to keep pace with them. As it was (see paragraphs 60 and 61 above), 
governments had difficulty in furnishing comments, and often it was only 
a small minority that did so. As regards the Assembly, it would no doubt 
always be possible to hoid a general discussion each year in the Sixth 
Committee on any texts prepared by the Commission. But in many cases 
this did not suffice, and further action was required, such as holding an 
international conference which could be attended by the necessary experts 
on the subjects involved, who would not normally be present in the Sixth 
Committee. The already crowded condition of the international pro- 
gramme, however, would make it difficult to hold many conferences of a 
eodificatory character. It was doubtful whether, on the average, such 
conferences could be held oftener than once a year, or more probably once 
in two years. For administrative and technical reasons, they could not 
usually be held concurrently with either the meetings of the Assembly or of 
the Commission itself. This meant that, in practice, the only time of the 
year at which such conferences could be held, unless they were very short. 
was between January and April. In these circumstances, the Commission 
came to the conclusion that it should adhere to its policy of taking enough 
time to ensure that any final draft it produced would be good, and such 
as could in substance be adopted by an international conference—a policy 
that had been fully vindicated by the results of the recent Conference on the 
Law of the Sea. Added to this, there was the important consideration that 
the whole of international law and international relations was now going 
through a period of adjustment. In such a situation speed was not neces- 
sarily the most important consideration. Time spent in endeavouring to 
reconcile different points of view and different types of outlooks and ideas 
was not time wasted. In the course of the years what would matter was the 
quality of the work, not whether a greater or lesser period had been spent 
in producing it. 

69. The foregoing observations in no way imply that the Commission is 
not fully aware of the necessity of proceeding as fast as is reasonably 
possible with its work—and it intends to do so. But it has thought it 
useful to try and place the matter in its wider perspective. 


46 I.e., those covering the law of the sea. 

47 Draft Convention on the Elimination of Future Statelessness and Draft Convention 
on the Reduction of Future Statelessness. 

48 J.¢., the Draft Code of Offences against the Peace and Security of Mankind. 
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III. CO-OPERATION WITH OTHER BODIES 


70. In 1956 the Commission adopted a resolution requesting the Secre- 
tary-General to authorize the Secretary of the Commission to attend the 
fourth meeting of the Inter-American Council of Jurists. scheduled to be 
held at Santiago, Chile, in 1958. At the next session in 1957, the Secretary 
informed the Commission of the postponement until 1959 of the meeting of 
the Inter-American Council. 

71. During the present session the Commission had before it a joint 
proposal (A/CN.4/L.77) by Mr. R. J. Alfaro, Mr. G. Amado, and Mr. F. V. 
Garcia Amador, which would renew the request to the Secretary-General 
in view of the convening of the fourth meeting of the Inter-American 
Council of Jurists early in 1959. 

72. The Commission adopted this proposal unanimously in the following 


terms : 


**The International Law Commission, 

“‘Recalling Article 26 of its Statute and the resolution adopted at its 
sixth, seventh and eighth sessions regarding co-operation with inter- 
American bodies and, in particular, that at its eighth session it requested 
the Secretary-General of the United Nations to authorize the Secretary 
of the Commission to attend, in the capacity of an observer, the fourth 
meeting of the Inter-American Council of Jurists to be held in Santiago, 
Chile, in 1958. 

‘Noting that this meeting has been postponed until early in 1959, 

“*Considering that, since the subject of state responsibility will be 
discussed at the eleventh session of the Commission and is also the 
principal item on the agenda for the fourth meeting of the Inter-Ameri- 
can Council of Jurists, there exists again a real opportunity for co- 
operation between the International Law Commission and the Inter- 
American Council of Jurists, 

Decides: 

“*1. To request the Secretary-General to authorize the Secretary 
of the International Law Commission to attend, in the capacity of an 
observer for the Commission, the fourth meeting of the Inter-American 
Council of Jurists to be held early in 1959 at Santiago, Chile, and sub- 
mit a report to the Commission at its next session regarding such matters 
discussed by the Council as are also on the agenda of the Commission ; 

**2. To communicate this decision to the Inter-American Council of 
Jurists and to express the hope that the Council may be able, for a 
Similar purpose, to request its Secretary to attend the next session of 
the Commission.’’ 


73. The Commission also had before it a communication received from 
the Asian-African Legal Consultative Committee informing it of the hold- 
ing of a second session at Colombo, Ceylon, from 14 to 26 July 1958, during 
which session the Committee proposed to consider certain items also of in- 
terest to the Commission. In view of the closeness of the date of this 
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second session, the (‘ommission was unable to consider the question of 
sending an observer. It authorized the Secretary to inform the Asian- 
African Legal Consultative Committee of this fact and, at the same time, 
to express its interest in the work of the Committee and its hope that the 
Committee would transmit to it such records and other documents as re- 
lated to matters falling within the scope of the work of the Commission. 


IV. CONTROL AND LIMITATION OF DOCUMENTATION 


74. Resolution 1203 (XII) of the General Assembly concerning this 
question had been placed on the agenda of the Commission for the present 
session and was duly brought to the attention of the Commission. The 


Commission took note of the resolution. 


V. DATE AND PLACE OF THE NEXT SESSION 


75. The Commission decided to hold its eleventh session in Geneva from 


20 April to 26 June 1959. 


VI. REPRESENTATION AT THE THIRTEENTH SESSION 
OF THE GENERAL ASSEMBLY 
76. The Commission decided that it should be represented at the next 


(thirteenth) session of the General Assembly, for purposes of consultation, 
by its Chairman, Mr. Radhabinod Pal. 
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